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JEREMIAH   MASON. 

1 768-1 848. 

BY 

JOHN  CHIPMAN  GRAY, 

Royall  Professor  of  Law  in  Harvard  University. 

tcTF  you  asked  me,"  once  said  Daniel  Webster, 

A  "who  is  the  greatest  lawyer  I  have  known,  I 
should  say  'Chief-Justice  Marshall,'  but  if 
you  took  me  by  the  throat  and  pushed  me  to  the  wall, 
I  should  say,  'Jeremiah  Mason.'  " 

And,  down  to  the  present  day,  such  has  continued 
the  reputation  in  New  England  of  this  farmer's  son, 
gigantic  in  stature  (for  he  stood  six  feet  six),  plain, 
quiet  in  manner,  often  homely  of  speech,  but  with 
a  vision  into  the  law  and  facts,  a  power  of  clear  state- 
ment and  a  force  of  sarcasm  seldom  equalled ;  while 
his  common  sense  and  a  knowledge  of  human  nature 
amounting  almost  to  genius,  made  him  the  most  suc- 
cessful of  advocates  and  the  wisest  of  counsellors. 

Jeremiah  Mason  was  born  at  Lebanon,  Connecti- 
cut, in  the  year  1768. 

The  first  of  his  family  to  come  to  this  country  was 
Major  John  Mason.  Major  Mason  was  a  valiant 
man  of  war,  who  got  his  military  training  under  Sir 
Thomas  Fairfax  in  the  Low  Countries  and  who  was 

3 


4  JEREMIAH  MASON  [1768 

so  highly  esteemed  by  his  old  commander  that  the 
latter  besought  him,  without  success,  to  come  over 
and  help  in  the  struggle  between  King  and  Parlia- 
ment. Major  Mason's  chief  exploit  was  the  con- 
quest of  the  Pequots,  the  most  formidable  tribe  of 
Indians  in  New  England.  In  May,  1637,  Major 
(or,  as  he  then  was,  Captain)  Mason  left  Saybrook 
in  Connecticut  in  a  pink,  a  pinnace  and  a  shallop, 
and  sailing  to  the  Pequot  country,  he,  with  seventy- 
seven  Englishmen  and  some  friendly  but  very  useless 
Indians,  attacked  the  principal  Pequot  village,  set 
it  on  fire  and  slaughtered  all  the  inhabitants  as  they 
tried  to  escape.  The  Pequot  tribe  soon  became  ex- 
tinct, and  for  many  years  the  land  had  rest.  Major 
Mason  wrote  in  the  third  person,  like  Caesar,  an 
"Epitome  or  Brief  History  of  the  Pequot  War" 
which  is  to  be  found  in  the  Collections  of  the  Massa- 
chusetts Historical  Society.1 

Jeremiah  Mason  was  the  great-great-great-grand- 
son of  Major  John  Mason.  His  father,  also  named 
Jeremiah,  was  a  farmer.  The  son,  in  an  autobio- 
graphical sketch  of  his  early  life,  says  that  his  father 
"acted  as  a  magistrate  for  a  long  period,  and  was 
much  resorted  to  by  the  people  of  his  neighborhood 
for  drawing  deeds  and  other  legal  instruments." 
During  the  Revolutionary  War  he  commanded  with 
credit  a  regiment  in  the  Connecticut  militia.  Jere- 
miah was  the  sixth  in  a  family  of  nine,  all  born  on  a 
large  farm,  the  title  to  which  had  come  to  his  mother, 

1  Second  Series,  vol.  8,  120.  ~ 
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Elizabeth  Fitch,  under  a  grant  from  Uncas,  the  In- 
dian sachem  to  her  great-grandfather.  The  ages  of 
his  parents,  and  of  his  grandparents  on  both  sides  ag- 
gregated 499  years,  5  months  and  5  days. 

The  autobiographical  sketch,  to  which  reference 
has  been  made,2  comes  down  to  1797;  no  apology  is 
necessary  for  making  considerable  quotations  from 
it.  The  whole  sketch  is  well  worth  reading;  it  gives 
an  interesting  account  of  the  state  of  society  and  the 
profession  of  the  law  in  the  country  districts  of  New 
England  during  the  closing  years  of  the  eighteenth 
century : 

Till  after  the  age  of  fourteen,  I  think,  I  never  attended  school 
but  three  winters,  and  not  longer  than  three  months  each  winter. 
Considerable  pains  were  taken  in  the  family  to  instruct  the  chil- 
dren in  the  rudiments  of  reading,  spelling  and  writing,  by  hav- 
ing the  elder  instruct  the  younger. 

As  soon  as  I  had  sufficient  strength  I  was  kept  industriously 
at  work  on  the  farm,  like  other  farmers'  boys,  till  I  had  ad- 
vanced half  way  through  my  fourteenth  year.  I  had  no  special 
liking  for  hard  work,  and  often  importuned  my  father  to  let  me 
go  off  to  school.  At  length  my  father,  tired  with  my  reiterated 
importunity  which  was  always  enforced  by  the  advice  of  my 
mother,  consented  that  I  should  go  to  school,  at  Master  Tis- 
dale's.  He  was  a  very  competent  instructor  and  worthy  man, 
and  I  have  always  retained  a  grateful  regard  for  his  memory. 

1  was  very  backward  for  my  age  in  all  school  learning.  I  read 
but  poorly  and  spelt  worse;  my  handwriting  was  bad,  and  in 
arithmetic  I  knew  very  little.  I  was  aware  of  my  deficiency  and 
went  to  studying  with  good  resolution  and   diligence.     In  less 

2  It  occupies  the  first  thirty-eight  pages  of  Mr.  G.  S.  Hillard's  Mem- 
oir of  Mr.  Mason. 
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than  two  years  I  was  declared  by  Master  Tisdale  to  be  fit  for 
college. 

In  the  autumn  of  1784,  I  was  examined  and  admitted  to  the 
Freshman  class  in  Yale  College.  My  attainments,  though 
slender,  were  equal  or  superior  to  that  of  a  majority  of  my  class. 
A  good  degree  of  hard  study  was  enforced;  a  boy  that  would 
not  study  had  an  uncomfortable  time  of  it.  During  my  college 
life  I  was  regular  in  my  conduct,  getting  into  no  scrapes  and 
tolerably  diligent  in  my  studies,  especially  in  my  Junior  year 
when  I  studied  rather  severely  —  quite  so  much  as  my  health 
would  bear.  I  passed  through  college  with  good  success;  my 
standing  in  my  class  was  among  the  first.  In  Latin  and  mathe^ 
matics  I  was  inferior  to  none,  and  deeply  regret  my  subsequent 
neglect  of  those'  studies.  In  Greek  I  pretty  thoroughly  mastered 
the  Greek  Testament,  the  only  book  required  to  be  studied,  and 
in  which  we  were  examined.  My  real  knowledge  in  that  lan- 
guage was  slender,  and  is  now  almost  entirely  lost.  I  excelled  in 
forensic  disputations,  of  which  considerable  account  was  then 
made  in  the  college.  My  greatest  deficiency  was  in  the  English 
language,  which  I  impute  to  the  neglect  of  my  early  school  educa- 
tion. Almost  no  pains  were  taken  in  English  at  the  college  at 
that  time.  The  prescribed  studies  took  up  but  a  small  portion 
of  our  time.  Those  inclined  to  study  were  mostly  directed  by 
their  own  inclinations.  I  unwisely  spent  a  considerable  portion 
of  my  time  in  the  elementary  books  of  the  law,  on  which  profes- 
sion I  had  determined. 

At  the  Commencement,  when  I  was  graduated  (1788),  in  the 
public  exercises  a  part  in  the  forensic  disputation  was  assigned  to 
me.  I  was  flattered  and  much  gratified  by  being  told  that  my 
performance  was  the  best  of  the  day.  In  the  course  of  a  long 
and  active  life  I  recollect  no  occasion  when  I  have  experienced 
such  elevation  of  feelings. 

From  what  I  had  heard  at  New  Haven  I  got  the  notion  that 
the  State  of  New  York  was  the  best  place  within  my  reach  for 
lawyers.     My  good  grandfather  Fitch,  who  then  lived  with  my 
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father,  had  given  me  a  small  sum  of  money;  with  this  and  the 
loan  of  his  horse,  I  started  on  a  journey  to  Albany,  literally  to 
seek  my  fortune.  [He  succeeded  in  making  an  arrangement  there.] 
But  when  I  got  home  and  told  my  father  what  I  had  done  he 
was  decidedly  opposed  to  the  whole  of  my  project.  His  chief 
objection  was  a  strong  dislike  to  my  settling  in  the  State  of  New 
York.  The  people  of  Connecticut  had,  from  ancient  time,  enter- 
tained strong  prejudices  against  the  people  of  New  York.  In  the 
early  Indian  wars  they  accused  them  of  aiding  the  Indians  by 
supplying  them  with  muskets  and  ammunition.  Besides  the  Con- 
necticut folks  hated  the  Yorkers  because  they  were  Dutchmen 
and  knew  nothing  of  the  Saybrook  Platform.  My  father  par- 
took a  good  deal  of  the  prejudices  of  his  neighbors,  and  felt  an 
extreme  reluctance  that  I  should  go  and  settle  for  life  among 
the  Yorkers.  He  said  if  I  was  resolved  on  studying  law  I  might 
return  to  New  Haven  and  study  with  Mr.  Baldwin,  and  that 
he  would  pay  my  expenses. 

I  spent  a  year  in  Mr.  Baldwin's  office  reading  pretty  dili- 
gently. The  time  was  a  period  of  extreme  depression  and  pov- 
erty throughout  the  country.  The  profession  of  law  felt  this 
depression  severely.  The  State  of  Connecticut  was  overstocked 
with  lawyers ;  most  of  them  had  but  little  business,  with  fees  and 
compensation  miserably  small.  The  professional  income  of  Pier- 
pont  Edwards,  supposed  to  be  the  largest  in  the  State,  was  said 
not  to  amount  to  two  thousand  dollars  a  year.  Very  few  ob- 
tained half  that  sum;  my  master  Baldwin,  with  his  utmost  dili- 
gence, was  scarcely  able  to  maintain  his  small  family,  living  in 
the  most  simple  manner.  I  concluded,  on  the  whole,  that  I 
should  stand  a  better  chance  for  success  in  Vermont  than  in  Con- 
necticut. I  entered  myself  as  a  student  in  the  office  of  Stephen 
Rowe  Bradley  at  Westminster,  Vt.  .  .  .  Justices  of  the 
peace  had  a  large  civil  jurisdiction  which  was  final  when  under 
a  certain  amount  of  damages.  Before  these  Justices'  Courts  a 
great  deal  of  petty  litigation  was  carried  on.  Soon  after  I  en- 
tered his  office,  Mr.  Bradley,  being  obliged  to  be  absent  at  the 
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time  of  one  of  these  courts,  requested  me  to  attend  in  his  stead. 
I  rather  reluctantly  consented,  fearing  that  I  should  not  be  equal 
to  the  occasion,  but  Mr.  Bradley  encouraged  me.  I  attended, 
and  there  argued  my  first  cause,  and  won  it;  with  which  both 
my  client  and  I  were  well  satisfied.  Mr.  Bradley  was  much 
gratified.  He  said  his  engagements  were  such  as  rendered  it  in- 
convenient for  him  to  attend  to  these  petty  causes,  and  offered  to 
give  me  the  whole  charge  and  management  of  all  the  business 
before  the  Justices'  Courts,  with  all  the  fees  in  litigated  cases, 
and  one-half  the  income  (being  the  taxed  costs)  in  the  cases  not 
litigated.  The  offer  was  grossly  improper  for  him  to  make  and 
for  me  to  accept:  my  time  ought  to  have  been  exclusively  devoted 
to  study.  But  I  needed  money,  which  I  knew  my  father  fur- 
nished rather  reluctantly,  felt  pleased  with  the  offer  which  flat- 
tered my  vanity,  and  immediately  acceded  to  it  and  launched  out 
into  a  sea  of  pettifogging.  I  continued  in  Mr.  Bradley's  office 
nearly  a  year  and  a-half,  during  which  I  did  a  very  considerable 
business  under  this  agreement.  I  commenced  a  multitude  of 
suits  for  the  collection  of  small  debts,  and  often  appeared  as 
counsel  in  the  petty  litigation  in  the  Justices'  Courts.  I  certainly 
knew  very  little  law,  but  that  was  the  less  necessary  as  most  of 
my  opponents  knew  not  much  more,  and  the  judges  I  addressed, 
none  at  all.  Being  tolerably  fluent  I  got  along  pretty  well.  I 
often  studied  my  little  causes  with  sufficient  diligence,  and  this 
premature  attempt  to  argue  causes  helped  me  to  gain  confidence 
in  myself;  which  was  highly  beneficial  to  me,  for  I  was  exceed- 
ingly diffident.  The  withdrawing  so  much  of  my  time  and  atten- 
tion from  regular  study  was  doubtless  injurious.  But  it  put  me 
early  in  the  habit  of  relying  on  my  own  resources,  and  I  am  in- 
clined to  think  that  it  was  on  the  whole  advantageous  to  me.  It 
was,  however,  a  dangerous  course,  and  I  would  not  advise  any 
law  student  to  follow  it,  if  he  had  the  opportunity. 

In  June,  1791,  I  was  admitted  to  the  bar.  The  reputation 
of  the  State  of  Vermont  was  at  that  time  low.  The  courts  were 
badly  organized  and  usually  filled  with  incompetent  men.    Most 
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of  the  members  of  the  bar  were  poorly  educated,  and  some  of 
vulgar  manners  and  indifferent  morals.  Besides  a  large  portion 
of  the  inhabitants  were  new  settlers  and  poor,  and  of  course  not 
desirable  clients.  Casting  these  circumstances  over,  I  entertained 
serious  thoughts  of  transferring  my  allegiance  to  the  State  of 
New  Hampshire.  The  courts  of  the  two  States  were  nearly  on 
an  equality  as  to  learning  and  talent,  but  those  of  New  Hamp- 
shire had  greatly  the  advantage  in  point  of  purity  and  integrity. 
The  bar  of  New  Hampshire  also  were  more  orderly,  better  edu- 
cated, and  of  better  manners. 

It  happened  at  that  time  that  a  Colonel  Moore,  who  had  been 
for  several  years  in  practice  in  the  town  of  Westmoreland  where 
he  owned  a  small  farm  was  desirous  of  removing.  Hearing  of 
my  inclination  to  come  into  the  State  of  New  Hampshire,  he  ap- 
plied to  me  and  offered  to  sell  me  his  farm  and  with  it  to  resign 
me  his  business.  On  inquiry,  I  found  he  had  a  considerable  run 
of  business,  and  his  stand  was  thought  to  be  a  good  one,  there 
being  no  other  lawyer  near  it.  I  agreed  to  accept  his  offer  on 
condition  that  I  should  be  admitted  to  the  bar  in  New  Hamp- 
shire. ...  At  Charlestown,  1791,  I  applied  and  was  ad- 
mitted  without   any  difficulty. 

My  purchase  consisted  of  about  one  hundred  acres  of  land 
with  a  plain  and  simple  cottage  on  it.  The  price  was  about 
$1,500.  I  gave  him  what  money  I  received  of  my  father,  and 
assumed  a  mortgage  on  the  land.  The  situation  was  very  re- 
tired. 

Thus  on  the  30th  of  September,  1791,  when  twenty-three 
years  of  age,  I  found  myself  settled  down  for  the  practice  of  my 
profession.  I  knew  my  stock  of  law  learning  was  small.  That 
I  firmly  resolved  to  increase  to  the  utmost  of  my  power.  I  had 
supplied  myself  with  law  books  sufficient  for  present  use,  and 
went  earnestly  to  work  with  them.  The  determination  to  do  this 
was  what  reconciled  me  to  the  solitariness  of  my  situation.  Small 
professional  business  flowed  in  upon  me  in  great  abundance. 
There  were  four  courts  of  Common  Pleas  held  in  the  County 
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each  year.  I  see  by  my  old  dockets  that  during  the  first  year  of 
my  practice,  I  commenced  two  hundred  and  two  suits  at  the 
Common  Pleas,  and  in  the  second  year  two  hundred  and  forty- 
seven,  and  in  the  third  year  two  hundred  and  fifty-seven.  Besides 
these  a  vast  many  writs  were  issued,  returnable  before  justices  of 
the  peace. 

The  figures  given  by  Mr.  Mason  seem  extraordi- 
nary, but,  as  Mr.  Hillard  remarks,  most  of  these  suits 
were  probably  for  the  collection  of  debts;  this  was 
the  usual  course  of  business  in  those  days,  as  money 
was  scarce,  and  debtors  were  willing  to  pay  a  bill 
of  costs  for  the  privilege  of  postponing  payment  a 
term  or  two.3 

Before  the  end  of  the  first  year,  I  admitted  into  my  office 
two  young  collegians  as  students  at  law.  .  .  .  During  the 
three  years  I  continued  in  Westmoreland,  although  a  considerable 
portion  of  my  time  was  necessarily  taken  up  with  the  multiplicity 
of  small  business  in  my  office,  I  studied  with  more  diligence 
than  I  ever  did  at  any  other  period  of  my  life.  I  was  duly 
sensible  of  the  necessity  of  it,  and  what  increased  my  conviction 
of  it  was  inability  to  answer,  to  my  own  satisfaction,  the  in- 
quiries sometimes  put  to  me  by  the  young  men  under  my  direction. 

Having  acquired  some  little  knowledge  of  the  way  of  manag- 
ing causes  while  a  student  in  Vermont,  with  a  good  deal  of  con- 
ceit I  determined  to  argue  all  the  causes  I  commenced,  and  others 
in  which  I  was  engaged,  both  in  the  Common  Pleas  and  Super- 
ior   Courts.     Fortunately    for   my   hazardous    undertaking,    law 

3 "He  [William  Plumer]  told  Judge  Livermore,  in  1797,  that  his 
business  was  then  worth  four  thousand  dollars  a  year.  To  have  earned 
this  Livermore  supposed  he  could  not  have  made  less  than  five  hundred 
writs  annually.  The  courts  sat  four  times  a  year,  and  he  once  told 
me  that  he  had  entered  a  hundred  actions  at  a  term."  Life  of  Wil- 
liam Plumer,  Governor  of  New  Hampshire,  p.  238. 
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learning  was,  at  that  time,  in  a  very  low  state  in  the  New 
Hampshire  Courts.  My  first  cause  was  in  the  Common  Pleas. 
I  was  for  the  plaintiff,  and,  on  introducing  my  evidence,  the 
Chief-Justice  ruled  against  me  on  my  own  evidence.  I  insisted 
on  arguing  the  case  to  the  Jury.  Mr.  West,  who  was  for  the 
defendant,  declined  to  argue  it  after  so  decided  an  opinion  in 
his  favor,  I  went  on  with  my  argument;  the  Chief- Justice 
charged  strongly  against  me,  but  the  Jury  gave  a  verdict  in  my 
favor.  This  was  final  and  conclusive,  the  court  then  having  no 
power  to  set  aside  verdicts  of  juries.  This  was,  of  course, 
highly  gratifying  to  me. 

Early  in  Mr.  Mason's  practice  a  case  brought  him 
into  public  notice.  He  brought  an  action  of  trover 
for  two  small  pigs.  The  defendant  was  defaulted. 
At  this  time  the  Legislature  was  in  the  practice  of 
frequently  interfering  with  the  business  of  the 
courts,  by  granting  new  trials  and  prescribing  spe- 
cial rules  for  the  trial  of  a  particular  action.  The 
defendant  applied  to  the  Legislature  for  relief. 

The  Legislature,  without  notice  to  the  opposite  party,  im- 
mediately passed  an  act  directing  the  magistrate  to  cite  the 
plaintiff  before  him,  set  aside  the  default  and  try  the  action,  and 
to  allow  to  either  party  an  appeal.  The  plaintiff  was  cited,  and 
1  appeared  for  him,  and  denied  the  power  of  the  Legislature  to 
pass  the  act,  and  went  into  an  argument  on  the  constitutional 
restraints  of  the  legislative  power.  This  was  answered  by  the 
opposing  counsel,  by  portraying  the  audaciousness  of  the  attempt 
of  an  inferior  magistrate  to  question  the  power  of  the  supreme 
Legislature.  But  the  justice,  having  been  an  officer  in  the 
Revolutionary  army,  and  being  desirous  of  sustaining  his  reputa- 
tion for  courage,  which  stood  high,  promptly  pronounced  the 
act  utterly  void,  and  refused  to  obey  it.     An  appeal  was  claimed 
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and  disallowed,  the  Justice  saying  that,  as  the  whole  proceeding 
was  void,  he  had  no  rightful  power  to  record  a  judgment  or 
grant  an  appeal.  Thus  ended  the  first  act  of  the  farcical  drama. 
The  defendant,  nothing  discouraged  by  his  ill  luck,  obtained 
from  the  sovereign  Legislature,  at  its  next  session,  an  act  direct- 
ing the  Court  of  Common  Pleas  to  try  the  defaulted  action. 
Thus  the  parties  again  met,  and,  after  due  argumentation  and 
deliberation  had,  that  court  determined  they  would  do  nothing 
with  it.  By  this  time  the  pig  action  had  gained  extensive  noto- 
riety, and  tended  much  to  bring  such  special  acts  of  the  Legisla- 
ture interfering  with  the  regular  course  of  the  courts  of  law, 
into  ridicule  and  deserved  contempt. 

My  income  from  my  business,  though  not  large,  yet  far  ex- 
ceeded my  expectation,  and  in  that  particular,  I  felt  tolerably 
well  satisfied,  but  I  became  tired  with  the  solitariness  of  my 
situation,  and  late  in  the  fall  of  the  year  1794,  I  removed  to 
Walpole,  six  miles  higher  up  the  river.  This  was  a  brisk, 
active  village,  a  place  of  more  business  than  any  in  that  vicinity, 
and  was  much  resorted  to  by  the  people  of  the  neighboring 
towns. 

In  1795,  Mr.  Mason  went  on  business  to  Philadel- 
phia and  Richmond.  There  is  room  to  give  only 
the  remarks  with  which  he  closes  the  account  of  his 
interview  with  Washington. 

With  me  it  constitutes  one  of  the  strongest  illustrations  of 
the  innate  depravity  of  our  nature,  that  a  large  portion  of  his 
countrymen,  who  without  his  aid,  would  never  have  had  an 
independent  country,  reviled  him  when  living,  and,  after  his 
death,  when  the  unanimous  voice  of  the  whole  civilized  world 
compelled  them  to  acknowledge  his  virtues  and  his  wisdom 
have  churlishly  and  foolishly  refused  to  follow  his  example  or 
his  precepts. 

By  this  time  I  had  become  dissatisfied  with  my  situation  on 
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Connecticut  river.  The  inhabitants  were  comparatively  poor. 
I  had  business  enough,  but  the  most  of  it  was  of  a  small  kind. 
I  wanted  a  broader  field  of  action,  and  to  be  nearer  the  great 
world.  I  felt  a  strong  liking  for  Boston,  but  considering  the 
high  reputation  and  crowded  state  of  the  Boston  bar,  I  dared 
not  attempt  to  intrude  myself  on  them. 

He  thought  also  of  going  to  New  York,  but  finally 
concluded  to  go  to  Portsmouth,  which,  he  says,  "was 
at  that  time  a  place  of  vastly  greater  comparative 
importance  than  at  present.  It  contained  many 
highly  respectable  families,  and  good  society  was  an 
important  object  with  me."  With  Mr.  Mason's  re- 
moval to  Portsmouth  in  1797  his  autobiography  un- 
fortunately ends,  but  it  is  long  enough  to  show  the 
adverse  circumstances  under  which  was  formed  not 
only  one  of  the  most  skilful  advocates,  but  one  of  the 
most  powerful  legal  reasoners  that  the  country  has 
ever  had. 

The  object  of  this  present  sketch  is  to  give  an  idea 
of  Mr.  Mason  as  a  lawyer,  but  a  short  reference 
must  be  made  to  the  part  he  took  in  public  life.  He 
began  at  the  top  of  the  ladder,  being  chosen  in  1813 
senator  from  New  Hampshire.  He  was,  as  may  be 
seen  from  his  language  about  Washington,  a  Fed- 
eralist and  indeed  an  extreme  Federalist.  His  most 
noteworthy  speech  in  the  senate  was  against  the  bill 
for  drafting  the  militia  of  the  states  into  the  United 
States  service. 

In  June,  18 17,  Mr.  Mason  resigned  his  seat  in  the 
senate.     He  had  no  fondness  for  public  life,  and  as 
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he  wrote  to  his  friends,  "I  have  many  reasons  for 
staying  at  home,  and  very  few  for  going  to  Wash- 
ington." 

His  only  other  appearance  in  public  life  was  as 
member  of  the  lower  house  in  the  New  Hampshire 
Legislature.  Although  Portsmouth  was  a  Demo- 
cratic town  he  was  chosen  in  1820  and  1821  and 
again  in  1824  as  its  representative.  While  in  the 
Legislature,  as  chairman  of  a  committee,  he  made 
two  able  reports  on  matters  of  national  importance ; 
asserting  in  the  first  that  Congress  has  power  to  pre- 
scribe the  prohibition  of  slavery,  as  one  of  the  condi- 
tions on  which  a  state  should  be  admitted  into  the 
Union ;  and  in  the  other  that  the  proceedings  in  the 
Federal  Court  in  Ohio  against  officers  of  the  state 
to  prevent  the  levying  of  a  tax  on  the  United  States 
Bank  did  not  violate  the  letter  or  spirit  of  the  Con- 
stitution. It  also  is  worthy  of  note  that  he  reported 
a  bill,  which  became  a  law,  giving  the  Superior 
Court  chancery  jurisdiction  in  cases  of  property 
given  to  charitable  uses. 

In  1824  he  was  chosen  United  States  senator  by 
the  State  house  of  representatives,  but  was  defeated 
in  the  senate  by  a  discreditable  personal  intrigue. 

In  1828,  Mr.  Mason,  without  his  solicitation  or 
indeed  knowledge,  was  chosen  president  of  the 
Branch  of  the  United  States  Bank  at  Portsmouth. 
He  accepted  the  office,  though  with  reluctance.  The 
affairs  of  the  Bank  had  been  badly  managed-  he 
placed  them  on  a  sound  and  satisfactory  footing.     But 
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the  discontent  of  persons  who  found  that  they  could 
not  obtain  loans  under  the  former  loose  methods, 
fomented  by  the  zeal  of  political  opponents,  led  to 
complaints  against  him  and  memorials  for  his  re- 
moval. The  parent  Bank  in  Philadelphia  caused  a 
thorough  examination  of  the  affairs  of  the  Ports- 
mouth Bank  to  be  made,  and  the  result  was  a  report 
to  the  directors  and  a  resolution  by  them  that  the 
charges  against  Mr.  Mason  were  entirely  groundless. 

Mr.  Mason,  as  has  been  said,  came  to  Portsmouth 
in  1797  and  continued  there  until  his  removal  to 
Boston  in  1832.  His  reputation  constantly  in- 
creased, and  he  became  the  unquestioned  head  of  the 
New  Hampshire  bar.  In  1802  he  was  appointed 
Attorney-General,  and  continued  in  that  office  for 
three  or  four  years  when  he  resigned  to  the  regret  of 
the  profession  and  community.  Judge  Arthur  Liv- 
ermore  has  reported  of  him  that  in  conducting  prose- 
cutions, he  rarely  if  ever  argued  his  cases,  but  in- 
troduced his  proofs  so  logically,  that  there  was  no 
need  of  an  argument.  In  18 16  he  was  offered  and 
refused  the  office  of  Chief-Justice  of  the  highest 
State  Court. 

In  1832  Mr.  Mason  established  himself  in  Bos- 
ton, where  he  continued  in  active  practice  until,  in 
1838,  upon  completing  his  seventieth  year,  he,  in 
accordance  with  a  resolution  formed  long  before, 
retired  from  the  courts;  but  he  continued  to  act  as 
chamber  counsel,  until  his  death  at  the  age  of  eighty, 
in  the  year  1848. 
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The  materials  for  forming  a  judgment  on  the  abil- 
ity and  characteristics  of  a  lawyer  are  the  reports 
of  his  arguments  before  the  courts,  and  of  jury  trials 
in  which  he  took  part;  his  written  opinions;  anec- 
dotes of  his  style  and  manner;  and  the  estimates  of 
his  contemporaries. 

The  regular  series  of  New  Hampshire  reports  be- 
gan hardly,  if  at  all,  before  Mr.  Mason's  removal 
to  Boston.  His  name  sometimes  appears  in  the  vol- 
ume of  earlier  cases  reported  by  Chief-Justice  Smith 
and  lately  published  by  his  son.  Of  the  cases  re- 
ported in  the  United  States  courts  for  New  Hamp- 
shire, during  his  residence  in  that  state,  he  was 
counsel  in  two-thirds.  The  cases  which  he  argued, 
after  he  came  to  Boston,  before  the  Supreme  Judi- 
cial Court  of  Massachusetts,  are  contained  in  ten 
volumes  of  Pickering's  Reports  from  the  Fourteenth 
to  the  Twenty-third,  and  are  said  to  number  twenty- 
six;  but,  although  these  reported  cases  in  the  State 
and  Federal  Courts  show  the  wide  range  of  his  prac- 
tice, the  notices  of  the  arguments  are  in  general  so 
brief  that  they  do  not  tell  us  much.  He  seems  to 
have  never  appeared  before  the  Supreme  Court  of 
the  United  States. 

Full  reports  we  have  of  only  one  argument  before 
the  court  and  of  one  jury  trial  in  which  Mr.  Mason 
took  part.  Fortunately  each,  in  its  way,  was  the 
most  important  case  in  which  he  was  concerned  and 
in  each  the  report  of  his  argument  was  revised  by 
himself. 
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In  1769,  King  George  III,  through  John  Went- 
worth,  Governor  of  New  Hampshire,  chartered  a 
corporation  by  the  name  of  the  Trustees  of  Dart- 
mouth College.  Twelve  persons  were  appointed 
trustees  by  the  charter,  and  it  was  provided  that 
the  members  of  the  corporation  should  always  be 
twelve  and  no  more.  Various  rights  and  powers 
were  granted  to  it.  The  habendum  of  the  charter 
read: 

To  have  and  hold  all  and  singular  the  privileges,  advantages, 
liberties  and  immunities,  and  all  other  of  the  premises,  herein  and 
hereby,  granted  and  given,  or  which  are  meant,  mentioned,  or 
intended  to  be  given  and  granted  unto  them,  the  said  trustees  of 
Dartmouth  College  and  their  successors  forever. 

Beginning  in  1816,  the  Legislature  of  New  Hamp- 
shire passed  several  Acts  by  which  they  made  the 
twelve  trustees  under  the  charter  and  nine  other  per- 
sons to  be  appointed  by  the  Governor  and  Council  a 
corporation  by  the  name  of  "the  Trustees  of  Dart- 
mouth University"  and  transferred  to  them  "all  the 
property,  rights,  powers  and  liberties"  of  the  old 
corporation,  with  power  to  establish  new  colleges 
and  an  institute,  and  made  the  corporation  subject 
to  the  control  of  a  board  of  twenty-five  overseers  to 
be  appointed  by  the  Governor  and  Council.    The 
political  and  religious  quarrels  which  led  to  this 
Legislation  may  be  read  in  the  Dartmouth  College 
Case  by  John  M.  Shirley,  St.  Louis  1879,  a  book 
which,  though  rambling  and  gossipy,  contains  mat- 
ter that  it  is  not  easy  to  find  elsewhere. 
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The  old  board  of  trustees  never  accepted  these 
Acts,  but  two  of  their  number,  together  with  the  new 
trustees  appointed  under  the  Acts,  met  and  appointed 
as  Treasurer,  one  Woodward,  who  took  possession  of 
the  charter,  common  seal,  records  and  books  of  ac- 
count of  the  College.  The  old  board  thereupon 
brought  an  action  of  trover  against  Woodward  to 
recover  their  property.  A  special  verdict,  stating 
the  facts,  was  rendered  and  the  case  was  then  heard 
by  the  Superior  Court  of  New  Hampshire  before 
whom  it  was  twice  argued,  first  in  June  and  again 
in  September,  1817.  The  counsel  were,  for  the 
plaintiffs,  Mr.  Mason,  Mr.  Smith  and  Mr.  Webster; 
for  the  defendant,  Mr.  Sullivan  and  Mr.  Bartlett. 
The  Court  gave  judgment  for  the  defendant. 
Whereupon  the  case  was  taken  by  writ  of  error  to 
the  Supreme  Court  of  the  United  States,  and  there, 
after  argument  by  Mr.  Webster  and  Mr.  Hopkinson 
for  the  plaintiffs,  and  by  Mr.  Wirt  and  Mr.  Holmes 
for  the  defendant,  the  decision  of  the  State  Court 
was  reversed  and  judgment  was  rendered  for  the 
plaintiffs  on  the  ground  that  the  Acts  of  the  New 
Hampshire  Legislature  violated  the  obligation  of  a 
contract.  The  case  is  one  of  the  landmarks  in  the 
development  of  constitutional  law. 

It  is  the  second  argument  by  Mr.  Mason  before 
the  state  court  of  which  we  have  a  report.  It  took 
two  hours  in  delivery.  He  contended  that  the  Acts 
were  not  obligatory  upon  the  plaintiffs.  "I.  Be- 
cause they  are  not  within  the  general  scope  of  legis- 
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lative  power;  II.  Because  they  violate  certain  pro- 
visions of  the  constitution  of  this  state  [New  Hamp- 
shire] restraining  the  legislative  power;  III.  Be- 
cause they  violate  the  Constitution  of  the  United 
States."  Three-fifths  of  the  argument  were  devoted 
to  the  first  point,  and  one-fifth  to  each  of  the  other 
two.  As  the  Constitution  then  was,  it  was  only  on 
the  point  that  the  State  had  impaired  the  obligation 
of  its  contract,  that  the  case  could  be  carried  to  the 
Supreme  Court  of  the  United  States. 

Mr.  Mason's  argument  bears  out  the  reputation  of 
his  forensic  style  and  ability.  It  is  simple,  direct, 
unornamented,  cogent.  He  enforces  his  reasoning 
not  by  diluting  it,  but  by  repeating  it  in  a  varied 
form.  If  any  rhetorical  figure  occurs,  it  is  likely  to 
be  found  in  a  quotation.  The  manner  of  the  argu- 
ment is  much  more  to  the  taste  of  the  present  day 
than  the  more  florid  style  then  in  fashion  which  was 
practiced  by  other  distinguished  lawyers,  Mr.  Ma- 
son's contemporaries,  the  Pinckneys,  the  Wirts  and 
the  Choates.  Much  of  it  reads  like  a  judicial  opin- 
ion, but  an  opinion  free  from  the  diffuseness  which 
mars  the  judgments  of  many  eminent  Judges  of  the 
time,  such  as  Chief-Justice  Marshall  and  Judge 
Story. 

The  following  extract  is  a  good  specimen  of  this 
famous  argument: 

That  the  Courts  of  law,  not  only  have  the  right,  but  are 
bound  to  entertain  questions,  and  decide,  on  the  constitutionality 
of  acts  of  the  legislature,  though  formerly  doubted,  seems  to  be 
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now,  almost  universally,  admitted.  But  an  erroneous  opinion 
still  prevails,  to  a  considerable  extent,  that  the  courts,  in  the 
discharge  of  this  great  and  important  duty,  ought  to  act,  not  only 
with  more  than  "ordinary  deliberation,  but  even  with  a  degree  of 
cautious  timidity.  The  idea  is,  that  these  are  dangerous  sub- 
jects for  courts,  and  that  they  ought  not  to  declare  acts  of  the 
legislature  unconstitutional,  unless  they  come  to  their  conclusion, 
with  absolute  certainty,  like  that  of  mathematical  demonstration; 
and  where  the  reasons  are  so  manifest,  that  none  can  doubt.  A 
Court  of  law,  when  examining  the  doings  of  a  co-ordinate  branch 
of  the  government,  will  always  treat  it,  with  great  decorum. 
This  is  propej-  in  itself,  and  necessary  to  preserve  an  harmonious 
understanding,  between  independent  departments.  So  also,  it 
ought  to  be,  after  the  most  careful  deliberation  only,  that  a  pro- 
ceeding of  such  co-ordinate  branch  should  be  pronounced  void. 
Because  the  result  is  always  important.  But  the  examination 
is  to  be  pursued  with  firmness,  and  the  final  decision,  as  in  other 
cases,  must  be  according  to  the  unbiased  dictate  of  the  under- 
standing. 

An  act  of  the  legislature  must,  necessarily,  have  the  sanction 
of  the  opinion  of  a  majority,  of  a  numerous  body  of  men.  It  can- 
not therefore  be  supposed,  that  the  reasons,  against  the  validity 
of  such  an  act,  will  ordinarily  be  so  plain  and  obvious,  as  to 
leave  no  manner  of  doubt.  To  require  then,  that  courts  shall 
abstain,  from  declaring  acts  of  the  Legislature  invalid,  while  a 
scruple  of  doubt  remains,  is  nothing  less,  than  to  demand  a  sur- 
render of  their  jurisdiction  in  this  particular;  in  the  due  exercise 
of  which  consists  the  chief,  if  not  only  efficient  security,  for  the 
great  and  fundamental  principle  of  our  free  governments.  Ex- 
perience shows,  that  legislatures  are  in  the  constant  habit,  of 
exerting  their  power  to  its  utmost  extent.  They  intentionally 
act  up  to  the  very  verge  of  their  authority:  and  are  seldom  re- 
strained by  doubts  or  timidity.  If  the  Courts,  fearing  a  con- 
flict, adopt  a  course  directly  opposite,  by  abandoning  their 
jurisdiction,  and  retiring,  whenever  a  plausible  ground  of  doubt 
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can  be  suggested,  the  time  cannot  be  distant,  when  the  legislative 
department  will  draw  all  power  into  its  impetuous  vortex.4 

The  most  noted  jury  trial  in  which  Mr.  Mason 
took  part  was  State  vs.  Avery,  in  Rhode  Island.  On 
the  morning  of  December  21,  1832,  the  body  of  a 
young  woman,  named  Sarah  Maria  Cornell,  was 
found  hanging  to  a  stake  in  a  retired  place  in  the 
town  of  Tiverton  near  Fall  River.  The  girl  was  of 
the  worst  possible  character,  and  had  wandered  from 
one  factory  town  to  another.  At  the  time  of  her 
death  she  was  employed  in  a  mill  at  Fall  River.  In 
her  box  was  found  a  slip  of  paper  on  which  was  writ- 
ten in  pencil:  "If  I  am  missing,  inquire  of  Rev. 
Mr.  Avery,  Bristol.  He  will  know  where  I  am 
gone.  S.  M.  Cornell,  Dec.  20th."  This  directed 
attention  to  Avery,  who  was  minister  of  a  Methodist 
Church  at  Bristol;  he  was  an  illiterate  man,  but  had 
always  borne  a  good  character.  It  appeared  that 
on  the  20th  he  had  crossed  over  from  Bristol  on  the 
ferry  to  a  place  near  Tiverton,  and  had  returned  to 
the  ferry  that  evening  at  about  ten  o'clock. 

*  "  I  believe  I  told  you  very  often  that  you  and  Judge  Smith  argued 
it  very  greatly.  If  it  was  well  argued  at  Washington,  it  is  a  proof 
that  I  was  right;  because  all  that  I  said  at  Washington  was  but  those 
two  arguments  clumsily  put  together  by  me."  Letter  of  Mr.  Webster, 
April  23,  1819. 

"  I  should  strut  well  enough  in  the  Washington  Report,  if  the  '  Book ' 
[the  Report  of  the  case  in  the  New  Hampshire  Court]  should  not  be 
published,  the  world  would  not  know  where  I  borrowed  my  plumes. 
But  I  am  still  inclined  to  have  the  Book.  One  reason  is  that  you  and 
Judge  Smith  may  have  the  credit  which  belongs  to  you."  Letter  of 
Mr.  Webster  of  April  10,  1819. 
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The  excitement  in  Fall  River  was  intense,  a  com- 
mittee was  appointed  to  investigate  and  prosecute, 
and  religious  animosity  added  fuel  to  the  flame. 
Avery  protested  his  innocence ;  but  an  angry  crowd 
collected  about  his  home,  and  he  left  for  New  Hamp- 
shire, where  he  was  arrested,  brought  back  to  Rhode 
Island  and  indicted  for  murder. 

Mr.  Mason  then  sixty-five  years  old,  was  retained 
to  defend  him.  The  trial  was  held  at  Newport  and 
lasted  twenty-seven  days.  The  prisoner  was  ac- 
quitted. To  the  reader  of  the  trial  the  strongest  evi- 
dence of  Avery's  guilt  is  to  be  found  in  two  anony- 
mous letters  which  were  in  the  woman's  box.  They 
were  of  a  very  compromising  character,  and  there 
was  some  evidence  tracing  them  to  Avery.  Appar- 
ently at  that  time  proof  by  comparison  of  hands  was 
not  allowed  in  Rhode  Island,  but  if  these  letters  had 
not  been  Avery's,  it  seems  incredible  that  persons 
from  his  family  acquaintance  or  religious  connec- 
tion who  had  seen  him  write  or  had  received  letters 
from  him  could  not  have  been  obtained  to  swear  that 
the  letters  were  not  in  his  handwriting.  It  was  also 
much  against  Avery  that  he  was  unable  to  account 
for  his  whereabouts  from  the  time  he  left  the  ferry 
till  his  return. 

On  the  other  hand  for  Avery,  besides  his  previous 
good  reputation,  was  the  fact  that  he  had  excommuni- 
cated the  girl  on  account  of  her  bad  character  and 
she  might  well  have  hated  him ;  that  the  evidence  of 
his  having  had  an  opportunity  to  be  the  father  of 
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the  child  with  whom  she  was  pregnant  was  far  from 
satisfactory;  and  that  many  of  the  circumstances  con- 
nected with  the  hanging  were  quite  as  consistent  with 
suicide  as  with  murder. 

Mr.  Mason's  argument  was  over  seven  hours  long. 
It  fully  bears  out  his  reputation.  For  boldness  and 
for  the  profound  knowledge  of  human  nature  on 
which  he  relied  in  venturing  to  be  so  bold,  it  is  very 
remarkable.  He  never  professed  any  belief  in 
Avery's  innocence,  but  contended  that  the  fact  of 
murder  had  not  been  proved  and  brought  home  to 
the  prisoner  by  legal  evidence. 

The  most  masterly  part  of  his  argument  was  the 
manner  in  which  he  turned  the  intense  feeling  of  the 
community  against  his  client  into  a  weapon  of  de- 
fence, both  in  his  impressive  warnings  to  the  jury  on 
the  danger  of  being  led  away  by  it,  and  also,  with 
witness  after  witness,  by  showing  that  what  at  the 
preliminary  investigations  had  been  a  vague  guess 
or  even  less,  had  grown  under  the  fierce  pressure  of 
popular  feeling  into  a  willingness  to  swear  to  any- 
thing, and  the  treacherous  foundation  the  jury  was 
upon  in  listening  to  such  evidence. 

It  was  a  remarkable  exhibition  of  physical  and 
intellectual  vigor  for  a  man  of  sixty-five. 

There  is  a  story  that  some  one  once  ventured  to  ask 
Mr.  Mason  whether  he  thought  Avery  was  innocent, 
and  that  he  answered  with  a  smile,  "Upon  my  word,  I 
never  thought  of  it  in  that  light  before."  A  better  au- 
thenticated statement  is  that  of  Miss  Mason  that  her 
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father  told  her  that  he  had  defended  half  a  dozen 
persons  indicted  for  capital  offenses  and  had  saved 
them  all  from  hanging,  and  that  "he  preferred  being 
on  that  side  to  the  other,  but  it  was  disagreeable  busi- 
ness, and  one  that  he  had  always  been  pressed  into." 

There  are  three  volumes  of  Mr.  Mason's  opinions, 
some  eighty  in  all,  given  after  he  came  to  Boston. 
The  first  was  in  September,  1832,  the  last  in  April, 
1847,  all  copied  into  the  books  in  his  own  clear  hand- 
writing.5 

Any  idea  that  Mr.  Mason  was  merely  a  successful 
jury  advocate  would  be  dispelled  by  reading  in  these 
volumes.  For  accurate  statement  of  the  facts,  for 
careful  consideration  of  their  every  aspect,  for  apt 
citation  of  authorities,  and  for  clear  declaration  of 
the  result  reached,  they  are  models. 

Mr.  Mason's  success  was  undoubtedly  aided  by  his 
imposing  personal  appearance.  He  stood  six  feet 
six,  and  in  later  years  was  of  correspondingly  mas- 
sive figure.  His  head  seemed  small  in  comparison 
with  his  body,  but  it  was  really  large  and  of  good 
shape. 

Of  his  professional  manner  and  manners  few  anec- 
dotes survive.  His  mode  of  speech  was  as  simple,  di- 
rect and  unornamented  before  juries  as  before  the 
court,  and  his  success  with  them  was  great.  After 
a  term  at  which  he  and  Mr.  Webster  had  been  con- 
stantly opposed,  one  of  the  jury  was  asked  whether 
Mr.  Webster  or  Mr.  Mason  was  the  greater  lawyer. 

6  The  volumes  are  now  in  the  Library  of  the  Harvard  Law  School. 
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"Oh,  Mr.  Webster  is  much  the  greatest."  "And 
yet  Mr.  Mason's  clients  won  all  the  verdicts."  "Oh, 
that  was  because  Mr.  Mason  always  happened  to  be 
on  the  right  side." 

Mr.  Mason  wrote  English  with  accuracy,  but  he 
would  often  adopt  language  familiar  to  the  juries 
whom  he  knew  so  well.  As  once  when  opposed  to 
Mr.  Choate,  who  had  argued  in  his  usual  florid  man- 
ner, he  began  his  address  to  the  jury:  "I  cannot 
gyrate  to  ye,  Gentlemen,  as  my  brother  Choate  has 
done,  but  I  should  like  to  state  ye  a  few  pints." 6 

A  couple  of  well-authenticated  anecdotes  are  given 
in  a  letter  by  the  Rev.  J.  H.  Morison  to  Mr.  Mason's 
son,  published  in  Mr.  Hillard's  Memoir.    The  first 

6  The  following  characteristic  orders  were  made  by  Judge  Story  at 
the  Circuit  Court  for  New  Hampshire  in  1812:  "Whereas  the  court 
have  a  full  knowledge  of  the  learning,  integrity  and  ability  of  the  Hon- 
orable Jeremiah  Smithj  and  the  Honorable  Jeremiah  Mason,  and  the 
most  entire  confidence  therein,  and  being  willing  to  express  this  opin- 
ion in  the  most  public  manner,  as  well  as  a  testimony  to  their  merits, 
as  also  a  laudable  example  to  the  juniors  of  the  bar;  and  the  court  hav- 
ing taken  the  premises  into  their  mature  deliberation,  of  their  mere 
motion  and  pleasure,  having  ordered  and  do  hereby  order,  that  the 
honorable  degree  of  serjeant-at-law  be  and  hereby  is  conferred  upon 
them,  the  said  Jeremiah  Smith  and  Jeremiah  Mason,  and  the  court  do 
further  order  they  be  respected  as  such  by  all  the  officers  of  this  court 
and  all  others  whom  the  same  may  concern,  and  that  this  order  be 
entered  upon  the  records  of  the  court." 

"  The  court,  on  mature  deliberation,  do  order  that  the  degree  of  bar- 
rister-at-law  be  and  hereby  is  conferred  on  the  following  gentlemen, 
who  are  counsellors  of  this  court,  viz :  Oliver  Peabody,  Daniel  Hum- 
phreys, George  Sullivan,  and  Daniel  Webster,  Esquires;  in  testimony 
of  the  entire  respect  the  court  entertain  for  their  learning,  integrity 
and  ability;  and  the  court  further  orders  that  this  order  be  entered 
among  the  records  of  the  court." 


26  JEREMIAH  MASON  [1768 

gives  Mr.  Morison's  recollection  of  a  trial  which  he 
attended  when  a  young  man. 

I  remember  a  case,  he  says,  in  which  an  attempt  was  made  to 
break  a  will  by  proving  mental  incompetency  on  the  part  of  the 
testator.  The  testimony,  if  I  remember  right,  was  very  strong, 
and  not  easily  to  be  got  rid  of.  But  Mr.  Mason's  one  point 
was  that  the  testator  "  had  mind  enough  to  know  whom  he 
loved."  Clause  after  clause  of  the  opposing  argument  was  ex- 
amined. Evidence  from  different  witnesses  was  reviewed  and 
dissected;  but  all  in  reference  to  this  one  point,  which  remained 
in  spite  of  all  that  could  be  proved  to  the  contrary.  What- 
ever might  be  said  in  regard  to  the  strength  or  clearness  of  the 
testator's  mental  faculties  in  other  respects,  "he  had  mind 
enough  to  know  whom  he  loved."  The  whole  argument  rested 
on  that.  The  jury  could  hardly  retain  anything  else  in  their 
minds.  The  weight  of  reason  and  of  evidence  was  nothing  so 
long  as  it  left  that  point  untouched.  The  verdict,  of  course, 
was  for  his  client. 

The  other  anecdote  given  by  Mr.  Morison,  rests 
upon  the  authority  of  Mr.  Ichabod  Bartlett,  one  of 
the  leading  lawyers  of  the  time  in  New  Hampshire: 

The  incident  occurred  during  the  trial  of  a  case  in  which  the 
most  important  evidence  against  Mr.  Mason's  client  was  given 
in  an  affidavit  by  an  old  political  and  personal  friend  of  his.  As 
Mr.  Mason  was  beginning  to  comment  on  this  evidence  with  a 
good  deal  of  severity,  Mr.  Bartlett,  partly  from  mischief,  and 
partly  to  soften  the  force  of  the  strictures,  said  to  Mr.  M. 
"  There  is  a  report  that  he  [the  affiant]  is  dead."  Mr.  Mason 
was  evidently  very  deeply  moved  and  stood  silent  for  a  moment, 
when  Mr.  Bartlett,  fearing  that  he  had  carried  the  joke  too  far,' 
added :  "  But  there  is  some  reason  to  suppose  that  it  is  a  mistake  " 
Instantly  Mr.  Mason,  with  very  strong  emotion,  exclaimed: 
Thank  God  for  that!  The  man  who  gave  that  affidavit  ought 
to  have  time  for  repentance." 
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One  more  passage  from  Mr.  Morison's  letter  is 
worth  quoting : 

There  was  something  very  childlike  in  his  humility.  In  the 
Memoir  which  I  prepared  of  Judge  Smith,  there  was  a  com- 
parison of  the  two  great  lawyers.  Before  publication,  I  placed 
the  manuscript  containing  this  sketch  in  the  hands  of  your 
brother,  Rev.  Charles  Mason,  who  read  it  to  his  father.  I  had 
qualified  my  admiration  for  him  as  a  lawyer  by  intimating  that, 
in  a  desperate  case,  he  might,  perhaps,  sometimes  endeavor  to 
prevent  a  verdict  against  his  client  by  confusing  and  perplexing 
the  minds  of  the  jury.  He  was  not  offended  by  the  charge. 
He  did  not  deny  its  truth.  But  he  seemed  grieved  by  it.  With 
a  humility,  which,  in  a  man  so  able  and  of  so  high  a  spirit,  was 
extremely  affecting,  he  said  very  gently  and  as  if  considering 
whether  it  were  so  or  not,  that  he  was  not  conscious  of  ever 
having  done  anything  of  the  kind.  It  might  be  true,  but  he  was 
not  aware  of  it. 

Though  quiet  in  manner,  he  could  be  very  severe 
and  even  bitter.  There  was,  however,  at  that  time  a 
certain  class  of  professional  witnesses  with  whom  he 
could  hardly  be  too  severe. 

The  reputation  and  success  of  his  cross-examina- 
tions were  as  great  as  that  of  his  addresses  to  the  jury, 
but  here  again  few  anecdotes  have  come  down  to  us. 

A  witness  came  on  the  stand  dressed  in  Quaker 
garb.  Mr.  Mason  suspected  he  was  not  really  of  the 
respectable  society  to  which  he  seemed  to  belong, 
and  his  first  question  was :  "Where  did  you  get  your 
clothes?"  It  came  out  that  they  had  been  furnished 
to  him  for  the  trial. 

On  another  occasion  he  observed  that  a  witness 
repeatedly  laid  his  hand  on  his  waistcoat  pocket. 
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Mr.  Mason  asked  him  what  he  had  in  the  pocket. 
It  turned  out  to  be  a  paper  in  the  handwriting  of  the 
attorney  for  the  other  side,  in  which  was  set  down 
what  the  man  had  to  swear  to. 

As  is  often  the  case  with  a  man  who  has  a  reputa- 
tion for  sharp  sayings,  anecdotes  are  attributed  to 
him  which  are  the  very  "Joe  Millers"  of  the  profes- 
sion. 

A  letter  of  Mr.  John  F.  Lord  who  was  a  student 
in  Mr.  Mason's  office  for  three  years  gives  an  account 
of  him  out  of  court.  A  few  passages  are  here 
quoted : 

His  office  was  overrun  with  clients.  His  charges  were  mod- 
erate, even  for  that  day  and  place ;  I  think  almost  with  incredulity 
upon  the  office  labor  he  performed,  for  he  never  had  a  clerk, 
to  my  knowledge,  whom  he  would  trust  to  do  such  work.  The 
number  of  original  entries  he  made  at  every  session  of  court  was 
usually  more  than  that  of  all  the  other  attorneys  in  Portsmouth 
and  more  than  three  times  as  many  as  any  other  lawyer  in  the 
county;  and  he  was  employed  in  the  defence  of  every  important 
suit.  During  my  clerkship,  Mr.  Mason  was  found  at  his  office 
in  business  hours,  morning,  afternoon,  and  evening,  unless  other- 
wise prevented.  Mr.  Mason  was  particular  in  small  things, 
especially  in  paying  over  all  moneys  collected  by  him  for  others. 
No  client  had  to  call  the  second  time  for  his  money.  He  ab- 
horred the  custom,  then  familiar  with  attorneys,  to  advance 
money  on  notes,  accounts  or  personal  property  lodged  as  col- 
lateral security,  deeming  it  disreputable  to  the  profession,  for  a 
lawyer  to  act  as  broker  or  banker.  Mr.  Mason  magnified  his 
position  by  exerting  all  his  influence  to  prevent  litigation,  or 
the  commencement  of  suits  upon  mere  quibbles,  or  for  the  pur- 
pose of  procrastination,  or  to  gratify  personal  vindictiveness,  or 
retaliation.     He  was  eminently  a  peace-maker,  and  was  instru- 
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mental  in  healing  many  a  wound,  and  in  preventing  the  useless 
expenditure  of  money,  by  a  set  of  litigants,  who  were  in  the 
habit  of  annoying  [employing  ?]  lawyers  to  aid  them  in  schemes 
of  malice  or  revenge. 

But  the  best  evidence  of  a  lawyer's  ability  is  the 
judgment  of  his  professional  brethren. 

What  Mr.  Webster  thought  of  Mr.  Mason  is 
shown  by  the  words  with  which  this  article  begins. 
The  same  opinion  he  expressed  with  more  delibera- 
tion in  his  autobiography  written  twenty  years  be- 
fore Mr.  Mason's  death: 

For  the  nine  years  I  lived  in  Portsmouth,  Mr.  Mason  and 
myself  in  the  counties  where  we  both  practiced,  were  on  oppo- 
site sides,  pretty  much  as  a  matter  of  course.  He  has  been  of 
infinite  advantage  to  me  not  only  by  his  unvarying  friendship, 
but  by  the  many  good  lessons  he  has  taught,  and  the  example  he 
set  me,  in  the  commencement  of  my  career.  If  there  be  in  the 
country  a  stronger  intellect;  if  there  be  a  mind  of  more  native 
resources;  if  there  be  a  vision  that  sees  quicker,  or  sees  deeper 
into  whatever  is  intricate,  or  whatsoever  is  profound,  I  must 
confess  I  have  not  known  it.  I  have  not  written  this  paragraph 
without  considering  what  it  implies.  I  look  to  that  individual 
who,  if  it  belong  to  anybody,  is  entitled  to  be  an  exception 
[Chief- Justice  Marshall].  But  I  deliberately  let  the  judgment 
stand.  That  that  individual  has  much  more  habit  of  regular 
composition,  that  he  has  been  disciplined  and  exercised  in  a  vastly 
superior  school,  that  he  possesses  even  a  faculty  of  illustration, 
more  various  and  more  easy,  I  think  may  be  admitted.  That 
the  original  reach  of  his  mind  is  greater,  that  its  grasp  is  stronger, 
that  its  logic  is  closer,  I  do  not  allow. 

A  tribute  to  Mr.  Mason  in  his  life  time  was  Judge 
Story's  dedication  to  him  of  his  Commentaries  on 
Equity  Pleading: 
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Your  own  enviable  distinction,  so  long  held  in  the  first  rank 
of  the  profession,  and  supported  by  an  ability  and  depth  and 
variety  of  learning,  which  have  few  equals,  and  to  which  no  one 
can  bear  a  more  prompt  and  willing  testimony  than  myself, 
would  alone  entitle  you  to  a  far  higher  tribute,  than  any  I  can 
bestow.  I  well  know  that  I  speak  but  the  common  voice  of  the 
profession  on  this  subject;  for  they  have  well  understood  the 
vigor  and  the  weight  of  that  lucid  argumentation,  which  has 
spoken  in  language  for  the  cause  and  not  merely  for  its  ornament : 
Neque  id  ipsum,  tarn  leporis  causa,  quam  ponderis. 

At  a  meeting  of  the  Boston  bar  to  take  action  upon 
Mr.  Mason's  death,  Mr.  Choate  said: 

It  seems  to  me,  that  one  of  the  very  few  greatest  men  whom 
this  country  has  produced;  a  statesman  among  the  foremost  in 
a  Senate,  of  which  King,  and  Giles,  and  Gore,  in  the  fulness  of 
their  strength  and  fame  were  members;  a  jurist  who  would 
have  filled  the  seat  of  Marshall  as  Marshall  filled  it;  of  whom 
it  may  be  said,  that,  without  ever  holding  judicial  station,  he  was 
the  author  and  finisher  of  the  jurisprudence  of  a  State;  one 
whose  intellect,  wisdom  and  uprightness  gave  him  a  control 
over  the  opinions  of  all  the  circles  in  which  he  lived  and  acted, 
of  which  we  shall  scarcely  see  another  example,  and  for  which 
this  generation  and  the  country  are  the  better  to-day;  such  seems 
to  me  the  man  who  has  just  gone   down   to  a  timely   grave. 

.     .     .     He  is  dead ;  and  although,  here  and  there,  a  kindred 

mind  —  here   and   there,   rarer  still,   a   coeval  mind survives, 

he  has  left  no  one,  beyond  his  own  immediate  blood  and  race, 
who  in  the  least  degree  resembles  him. 

The  Resolutions  passed  at  this  meeting  were  pre- 
sented to  the  Supreme  Judicial  Bar  by  Mr.  Webster. 
To  quote  only  one  passage: 

I  should  hardly  trust  myself  to  make  any  analysis  of  Mr. 
Mason's  mind.     I  may  be  a  partial  judge.     But  I  may  speak  of 
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what  I  myself  admire  and  venerate.  The  characteristics  of  Mr. 
Mason's  mind,  as  I  think,  were  real  greatness,  strength,  and 
sagacity.  He  was  great  through  strong  sense  and  sound  judg- 
ment, great  by  comprehensive  views  of  things,  great  by  high  and 
elevated  purposes.  Perhaps  sometimes  he  was  too  cautious  and 
refined,  and  his  distinctions  became  too  minute;  but  his  dis- 
crimination arose  from  a  force  of  intellect,  and  quick-seeing 
far-reaching  sagacity,  everywhere  discerning  his  object,  and  pur- 
suing it  steadily.  Whether  it  was  popular  or  professional,  he 
grasped  a  point,  and  held  it  with  a  strong  hand.  He  was 
sarcastic  sometimes,  but  not  frequently;  not  frothy  or  petulant, 
but  cool  and  vitriolic.  Unfortunate  for  him  on  whom  his  sarcasm 
fell! 

Such,  in  the  opinion  of  the  great  men  of  his  time, 
was  Mr.  Mason.  His  biographer,  Mr.  Hillard,  de- 
scribes him  in  language  which,  so  far  as  it  goes,  is 
accurate  and  well  put: 

Mr.  Mason's  superiority  as  a  lawyer  may  be  thus  stated : 
that  of  all  men  who  ever  practiced  law  in  New  England,  he  was 
the  most  fully  equipped  with  all  the  weapons  of  attack  and  defence 
needed  in  the  trial  of  causes.  It  is  but  putting  the  same  thing 
in  another  form  to  say  that  of  all  men  who  have  ever  been  at 
the  bar  in  New  England,  he  was  the  most  formidable  opponent. 
And  of  all  lawyers,  he  was  the  most  successful;  that  is,  no  other 
man  ever  tried  so  many  cases  and  lost  so  few  in  proportion  to  the 
whole  number  that  he  tried.  There  was  nothing  which  a  client 
ever  wants  a  lawyer  to  do  for  him  which  Mr.  Mason  could  not 
do  as  well  as  any,  and  better  than  most.  No  man  could  argue 
a  legal  question  before  a  court  with  more  learning  and  power. 
No  man  could  try  a  cause  with  more  tact,  judgment  and  skill. 
Though  not  eloquent,  in  the  common  acceptance  of  that  term, 
no  man  could  address  a  jury  more  persuasively  and  effectively. 
No  man's  opinions  as  chamber  counsel,  whether  oral  or  written, 
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were  more  carefully  considered  or  wiser.     No  man   in  all  the 
departments  of  professional  life  ever  made  fewer  mistakes. 

In  spite  of  their  dread  of  his  power  and  of  his 
sometimes  caustic  tongue,  he  seems  to  have  lived  on 
good  terms  with  his  brethren  of  the  bar,  even  those 
opposed  to  him  in  politics ;  and  towards  them  and  his 
other  friends,  and  his  children's  friends,  he  was  much 
given  to  hospitality.  Those  who  stood  nearest  to 
him  were  Judge  Story  and  Mr.  Webster,7  and  in  the 
senate,  Christopher  Gore  of  Massachusetts,  and  es- 
pecially Rufus  King  of  New  York.  Many  letters 
which  passed  between  Mr.  Mason  and  these  four 
eminent  men  have  been  preserved.  It  must  be 
owned  that  Mr.  Mason's  letters  are  somewhat  disap- 
pointing. To  those  interested  in  that  rather  dull 
period  of  American  history  which  followed  the  close 
of  the  War  of  1812  they  will  be  found  of  value,  but 
the  art  of  writing  letters  which  posterity  will  care  to 
read  is  a  very  special  grace,  denied  often  to  men  of 
much  more  literary  accomplishment  than  he.  They 
have  no  brilliancy  of  style  or  depth  of  insight.  His 
letter  writing  was  sensible  and  matter  of  fact,  par 
negotiis,  neque  supra? 

Mr.  Mason  was  too  busy  a  man  to  give  much  time 
to  general  society;  but  from  those  who  were  admitted 


7  In  a  closet  of  Mr.  Mason's  house  at  Portsmouth  there  were  always 
kept  two  pairs  of  slippers,  a  red  pair  for  Mr.  Webster  and  a  green  pair 
for  Judge  Story. 

8  The  correspondence  was  not  always  on  political  or  professional 
topics ;  thus  Mr.  Webster  on  November  20,  1819,  wrote : 

"  Our  friend  March  has  shipped  at  N.  York  for  us  a  Pipe  of  Essex 
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to  his  intimacy  he  won,  not  only  respect,  but  affec- 
tion ;  and  by  his  family  he  was  adored. 

His  conversation  was  seasoned  with  salt  and  some- 
times with  pepper,  for  he  could  be  sarcastic  outside 
of  the  court  as  well  as  before  a  jury.  When  a  cer- 
tain judge  of  opposite  political  views,  whom  he 
greatly  disliked,  was  being  abused,  he  said : 

You  should  not  be  too  hard  on .     He  has  twice  as  much  to 

do  as  any  other  Judge.     Other  Judges  have  to  consider  'What 
ought  I  to  do.'  but has  also  to  consider  '  Shall  I  do  it?  ' 

He  could  not  shake  off  his  forensic  habits  even  in 
private  life;  a  young  man  calling  in  the  hope  of 
talking  with  one  of  his  charming  daughters,  would 
find  himself  beckoned  to  a  seat  next  the  arm-chair 
of  the  old  gentleman  and  put  through  a  good-natured 
but  minute  series  of  questions. 

At  the  time  of  the  Avery  trial,  a  distinguished 
member  of  the  Rhode  Island  bar,  knowing  this  pe- 
culiarity of  his,  determined  to  forestall  him  and  be- 
gan with  a  series  of  questions,  asking  him  among 
other  things  whether  he  liked  this  or  that,  and  not 
getting  very  satisfactory  answers,  he  at  last  said: 
"Well,  Mr.  Mason,  tell  me  what  you  do  like?"  To 
which  the  reply  was:  "I  like  to  sit  in  this  chair, 
and  have  a  Rhode  Island  lawyer  ask  me  questions." 

The   ruling  passion  was   strong  even   in   death. 

wine,  and  has  sent  me  the  bill  of  lading,  and  drawn  on  me  for  the 
amount,  viz.  $454-50  —  and  freight  two  dollars.    Our  judges  here  say 
there  has  been  no   such  wine  imported  here   for  ten   years.    On   its. 
arrival,  I  shall  have  half  of  it  drawn  off,  and  immediately  sent  to  you." 
The  fragrant  memory  of  the  Essex  Madeira  still  lingers  in  Boston. 
3 
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During  his  last  illness,  which  was  short,  his  daughter 
chancing  to  make  a  remark  in  a  low  tone  not  meant 
for  his  ear,  he  asked  her  what  she  had  said.  "Noth- 
ing, sir,"  was  the  reply.  "What  words  did  you  use 
with  which  to  say  nothing?" 

His  approach  to  matters  theological  was  charac- 
teristically lawyer-like.  An  old  friend  of  the  family 
tells  a  story  which  it  would  be  a  pity  to  abridge,  es- 
pecially as  it  is  not  to  be  found  elsewhere : 

There  was  a  small  evening  party  at  the  house  of  Mr.  Mason  in 
Portsmouth  and  a  carpet  dance  grew  out  of  it.  Ichabod  Bartlett, 
who  told  me  what  follows,  was  present  and  naturally  sat  by  Mr. 
Mason  and  saw  the  dancing.  It  seems  strange  to  us  of  the 
twentieth  century  that  so  late  as  1830  there  lingered  in  New 
England  a  religious  ban  against  dancing.  The  two  spectators 
named  adverted  in  fit  terms  to  the  superstition  and  then  followed 
Mr.  Mason's  account  of  the  progress  of  his  own  opinions  to  their 
then  existing  somewhat  rudimentary  state.  He  told  Bartlett 
that  on  coming  to  Portsmouth  early  in  the.  century,  he  went  as 
of  course  to  the  old  calvinistic  church  in  whose  forms  and 
doctrines  he  had  been  trained.  But  he  gradually  came  to  ques- 
tion the  value  of  their  sanctimonious  manners.  "  Then,"  said  he, 
"  I  tried  your  heterodox  unitarian  meetings  [Bartlett  was  himself 
a  Unitarian],  but  I  found  there  was  a  want  of  stability  of 
doctrine  which  seemed  to  be  very  much  the  inspiration  or  fancy 
of  the  preacher.  Then  I  tried  the  Episcopal  Church;  where  I 
found  every  thing  set  down  in  a  Book,  and  so  I  thought  might 
be  depended  on,  and  I  have  stuck  to  that  communion  ever  since." 

And  he  did  stick  to  it  till  the  end. 

To  this,  however,  it  is  only  right  to  add  what  Mr. 
Webster  said  in  his  remarks  at  the  Bar  Meeting  on 
the  death  of  Mr.  Mason: 
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I  am  bound  to  say,  that  in  the  course  of  my  life  I  never  met 
with  an  individual,  in  any  profession  or  condition  of  life  who 
always  spoke,  and  always  thought,  with  such  awful  reverence  of 
the  power  and  presence  of  God.  No  irreverence,  no  lightness, 
even  no  too  familiar  allusion  to  God  and  his  attributes,  ever 
escaped  his  lips.  The  very  notion  of  a  Supreme  Being  was, 
with  him,  made  up  of  awe  and  solemnity.  It  filled  the  whole 
of  his  great  mind  with  the  strongest  emotions. 

The  notion  that  Mr.  Mason  had  a  caustic  tongue, 
which  is  unquestionably  true,  has  led  to  a  loose  tradi- 
tion that  he  was  given  to  profane  language.  This 
would  seem  a  priori  highly  improbable;  the  use  of 
profane  language,  as  of  slang,  is  due  generally  to  a 
poverty  of  vocabulary,  and  Mr.  Mason  had  no  such 
excuse  or  need  for  profanity;  by  all  accounts  his 
treasure  of  dyslogistic  epithets,  and  his  force  and 
skill  in  applying  them,  were  unrivaled. 

The  fact  is,  as  appears  by  an  inquiry  among  his 
contemporaries  instituted  by  one  of  his  descendants, 
that,  considering  the  time  he  lived  in,  he  was  singu- 
larly free  from  this  vice.  His  offences  seem  to  have 
gone  no  farther  than  occasionally,  but  rarely,  calling 
a  political  opponent  "a  damned  fool ;"  few  old  New 
Hampshire  Federalists,  could  show,  we  suspect,  a 
cleaner  record. 

Mr.  Mason  was  married  in  1799  to  Miss  Mary 
Means,  daughter  of  Colonel  Robert  Means  of  Am- 
herst, New  Hampshire.  Mrs.  Mason  survived  her 
husband,  dying  in  1858.  She  was  a  very  little 
woman,  and  in  walking  with  him,  as  she  was  not  tall 
enough  to  take  his  arm,  she  tied  a  handkerchief  round 
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it,  and  put  her  hand  into  the  loose  end.  They  lived 
in  uninterrupted  harmony.  Her  husband  had  great 
respect  for  her  judgment,  she  had  great  influence 
with  him,  and  it  was  often  remarked  in  the  family 
how  often  in  the  end  she  carried  her  point. 

They  had  eight  children,  five  sons  and  three 
daughters.  Two  of  the  sons  died  in  their  father's 
lifetime.9 

There  is  a  portrait  of  Jeremiah  Mason  by  Stuart, 
belonging  to  his  granddaughter  Miss  Mary  E.  Crafts 
of  Boston  and  his  grandson  Dr.  A.  L.  Mason  has  a 
bust  of  him  by  Clevinger.  But  he  who  would  obtain 
the  best  idea  of  what  he  was  when  in  all  his  force 
should  look  on  the  portrait  by  Harding  in  the  Court 
House  at  Concord,  or  on  that  by  the  same  artist  which 
hangs  beside  the  portrait  of  Daniel  Webster,  in  the 
Library  of  Dartmouth  College,  where  the  memory  of 
the  two  friends  is  gratefully  cherished.10 

9  The  present  male  descendants  of  his  name  are  Dr.  Amos  Lawrence 
Mason,  Rev.  Charles  Jeremiah  Mason,  of  Stonington,  Conn.,  and  the 
latter*s  son,  Charles  Jeremiah  Mason,  Jr. 

10  The  principal  source  of  information  about  Mr.  Mason  is  the  Mem- 
oir prepared  for  his  son,  Mr.  Robert  Means  Mason,  by  Mr.  George 
S.  Hillard.  It  is  a  handsomely  printed  quarto  of  467  pages;  it  was 
intended  for  private  distribution  only,  and  is  now  rare;  it  is  executed 
with  no  mean  literary  skill,  and  I  have  to  acknowledge,  in  unstinted 
terms,  my  obligation  to  it.  There  is  also  an  interesting  article  "Jere- 
miah Mason  and  the  Bar"  in  the  Twelfth  Volume  of  the  American 
Law  Review  by  Mr.  Clement  Hugh  Hill,  to  which  I  am  also  indebted. 
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From  a  marble  bust  (artist  unknown),  in  possession  of  Mrs.  Isabel 
Donaldson  Brpnson,  Summit,  New  Jersey,  a  granddaughter  of  Judge 
Gastoa 


WILLIAM   GASTON. 

1778-1844. 

BY 

HENRY  G.  CONNOR, 

Associate-Justice  of  the  Supreme  Court  of  North  Carolina. 

DR.  ALEXANDER  GASTON  was  descended 
from  a  line  of  Huguenots  who  fled  from 
France  during  the  seventeenth  century,  going 
first  to  Scotland  thence  to  Ireland.  He  was  born  in 
the  town  of  Ballymena,  County  Antrim,  and  re- 
ceived his  medical  education  at  the  University  of 
Edinburgh,  after  which  he  held  a  commission,  as 
surgeon,  in  the  Royal  Navy.  Upon  his  resignation 
he  emigrated  to  America,  settling  in  Newbern, 
North  Carolina.  For  an  interesting  sketch  of  Dr. 
Gaston  we  are  indebted  to  the  editor  of  the  Biograph- 
ical History  of  North  Carolina.  When  the  troubles 
arose  between  England  and  the  Colony,  Dr.  Gaston, 
an  ardent  Whig,  espoused  the  cause  of  his  adopted 
country.  He  became  a  member  of  the  Committee 
of  Safety  for  the  District  of  Newbern,  a  justice  of 
the  court  of  Pleas  and  Quarter  Sessions  and,  later, 
judge  of  the  court  of  Oyer  and  Terminer.  "To- 
gether with  Richard  Cogdell,  Abner  Nash  and  other 
prominent  patriots,  he  was  one  of  a  band  which 
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seized  six  pieces  of  artillery  in  front  of  the  Palace 
at  Newbern,  on  June  23d,  1775,  immediately  after 
the  flight  of  Josiah  Martin,  the  last  of  the  Royal 
Governors." 

His  wife,  Margaret  Sharpe,  a  native  of  Cumber- 
land County,  England,  was  of  "devout  and  highly 
respectable  Catholic  parentage."  She  was  educated 
in  France  at  the  Convent  of  Calais.  While  upon  a 
visit  to  her  brothers,  who  upon  coming  to  America, 
had  settled  in  Newbern,  she  met  Dr.  Gaston,  and 
was  married  to  him  in  May,  1775.  On  September 
19th,  1778,  William  Gaston  was  born  in  Newbern. 
The  daughter,  Jane,  became  the  wife  of  John  Louis 
Taylor,  Chief-Justice  of  North  Carolina  1818-1829. 

In  August,  1 78 1,  Dr.  Gaston  met  a  tragic  death. 
Several  accounts  of  this  event,  varying  somewhat  in 
detail  have  been  given,  but  the  true  story  is  probably 
found  in  Judge  Gaston's  own  version  written  in  1834 
at  the  request  of  a  friend.  He  says:  "I  have  so 
often  heard  them  repeated  by  my  weeping  mother 
that  I  can  never  forget  them."  After  referring  to 
the  march  of  Major  Craig,  the  British  Commander 
in  Eastern  Carolina,  from  Wilmington,  he  contin- 
ues :  "Dr.  Gaston  was  one  of  those  who  were  pecu- 
liarly obnoxious  to  the  Tories  and  it  was  deemed 
advisable  for  all  such  to  keep  out  of  the  way  of  their 
ferocity.  He  had  returned  to  his  plantation,  .  . 
but  misled  by  some  information  respecting  the  move- 
ments of  the  detachment,  he  returned  to  town  on 
Saturday  and  stayed  with  his  family  until  breakfast 
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of  the  next  day.  Rumors  of  the  approach  of  the 
Tories,  joined  with  the  entreaties  of  Mrs.  Gaston, 
induced  him  to  revisit  his  plantation.  He  had 
quitted  the  house,  .  .  .  but  a  short  time  when 
the  mounted  men,  who  consisted  entirely  of  Tories, 
galloped  into  town  and  proceeded  directly  to  the 
wharves.  Mrs.  Gaston,  fearful  that  her  husband 
might  not  have  crossed  the  ferry,  rushed  down  the 
street  to  the  old  County  wharf,  and  found  them  fir- 
ing at  him.  He  was  in  the  ferry  boat,  a  short  dis- 
tance from  the  shore  and  alone.  She  threw  herself 
between  him  and  his  assailants  and  on  her  knees, 
with  all  a  woman's  eloquence,  implored  them  to 
spare  the  life  of  her  husband.  The  Captain  of  the 
savage  band  answered  these  cries  by  damning  him 
for  a  rebel,  called  for  a  rifle,  leveled  it  over  her 
shoulder  and  stretched  him  a  corpse."  When,  in 
after  years,  Mr.  Gaston  was  a  member  of  Congress, 
he  opposed  the  War  of  18 12.  Charged  by  his  op- 
ponents with  want  of  patriotism,  he  retorted:  "I 
was  baptised  an  American  in  the  blood  of  a  mur- 
dered father." 

The  death  of  her  husband  left  the  young  widowed 
mother  charged  with  the  support  and  education  of 
her  two  infant  children.  The  impress  which  she 
made  upon  their  characters,  as  well  as  the  testimony 
of  those  among  whom  she  lived,  revealed  her  force 
of  character,  devotion  to  duty,  and  sincere,  Chris- 
tian piety.  She  was  a  devout,  practical  member  of 
the  Roman  Catholic  Church.     In  a  sketch  of  Mrs. 
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Gaston  in  Mrs.  Ellett's  "Women  of  the  American 
Revolution"  it  is  said:  "The  great  object  of  her 
life  was  the  instruction  of  her  son  and  imbuing  his 
mind  with  the  high  principles,  the  noble  integrity 
and  Christian  faith  which  shone  conspicuous  in  her- 
self. Her  income  being  small  she  practiced  econ- 
omy to  enable  her  to  gratify  her  dearest  wish  to  pro- 
cure for  him  a  complete  education."  Another 
writer  says:  "Her  strong  feelings,  her  exquisite 
sensibility,  her  high  integrity  and  above  all  her  re- 
ligion, she  stamped  upon  his  mind."  Judge  Ma- 
thias  E.  Manly,  Justice  of  the  Supreme  Court,  1858— 
1865,  who  married  the  eldest  daughter  of  Judge  Gas- 
ton, writes  of  Mrs.  Gaston:  "After  her  son's  mar- 
riage she  resided  with  him  and  was  to  be  found  at  all 
hours  with  her  Bible  or  her  favorite  book  of  devo- 
tion, 'The  following  of  Christ,'  by  Thomas  a  Kem- 
pis.  During  the  thirty-one  years  of  her  widowhood 
she  never  laid  aside  the  habiliments  of  mourning  nor 
did  she  ever  make  a  visit."  Her  son  gave  the  strong- 
est possible  testimony,  in  his  public  and  private  life, 
to  the  profound  impression  made  by  her  upon  his 
mind  and  character. 

In  his  great  speech  in  the  Convention  of  1835, 
touching  the  proposition  to  amend  the  32d  Article  of 
the  Constitution  of  1776,  supposed  by  some  to  pro- 
hibit members  of  the  Roman  Catholic  Church  from 
holding  office,  Judge  Gaston  said: 

It  is  not  easy  for  a  man  to  speak  of  himself,  or  of  his  princi- 
ples, without  disgusting  egotism.     It  will  be  enough  for  me  to 
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say,  that  trained  from  infancy  to  worship  God,  according  to  the 
usages  of  the  most  ancient  and  numerous  society  of  Christians  in 
the  world,  after  arrival  at  mature  age,  I  deliberately  embraced, 
from  conviction,  the  faith  which  had  been  early  instilled  into 
my  mind  by  maternal  piety.    ' 

After  attending  the  schools  in  his  native  town, 
Gaston,  at  thirteen  years  of  age,  was  sent  by  his 
mother  to  Georgetown  College,  then  in  its  infancy. 
He  was  enrolled  as  its  first  student,  November  10th, 
179 1.  This  is  an  interesting  event  in  his  own  career, 
and  in  that  of  the  noble  institution  of  learning,  which 
has  since  recorded,  among  her  students,  the  names  of 
many  of  the  ablest  and  best  equipped  statesmen,  jur- 
ists, and  divines  which  adorn  the  annals  of  the  Re- 
public. He  was  there  thoroughly  trained  in  the  an- 
cient languages.  Dr.  McLauchlin,  in  an  interesting 
sketch  of  Judge  Gaston,  says:  "So  closely  did  Gas- 
ton pore  over  his  books  at  Georgetown,  that  his 
health  began  to  decline  and  he  was  obliged  to  relin- 
quish his  studies  and  return  to  his  home,  April  24th, 
1793."  There  he  continued  to  prosecute  his  studies. 
At  the  quarterly  examination  of  the  Newbern  Acad- 
emy in  1794,  the  town  paper  made  special  note  of  the 
"accuracy  and  elegancy  of  his  translation  of  Homer 
and  Horace."  In  July  the  valedictory  delivered  by 
Gaston  was  noticed  for  its  "singular  elegance."  His 
health  restored,  he  entered  Princeton  College  during 
the  fall  of  1794.  He  was  graduated,  1796,  at  the 
head  of  his  class,  receiving  the  highest  honors  of  that 
celebrated    institution    of    learning.     "Just    before 
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Commencement  Day,  he  went  to  Philadelphia  to 
make  his  confession  and  approach  the  Holy  Table. 
He  returned  home  to  lay  before  his  mother,  not  only 
the  first  honors  of  his  class,  but  to  bring  with  him 
the  innocence  of  a  heart  which  the  temptations  of 
the  world  had  left  unscathed."  He  at  once  entered 
upon  the  study  of  the  law  with  Francois  Xavier  Mar- 
tin,1 then  practicing  in  Newbern.  He  was  fortu- 
nate in  having  for  a  tutor  this  learned  and  accurate 
lawyer,  who,  after  a  career  of  remarkable  success  in 
his  profession  in  this  state,  held  high  judicial  posi- 
tion in  Louisiana,  becoming  Chief-Justice  of  that 
state.  "So  well  did  he  fashion  his  pupil  that  Gas- 
ton came  to  the  bar  in  1798,  when  only  twenty  years 
of  age." 

It  was  impossible  at  that  period  of  our  history,  as 
it  has  always  been  in  the  south,  for  a  lawyer  to  es- 
chew politics.  Gaston  early  embraced  the  princi- 
ples of  the  Federalists  and  when  that  party  ceased  to 
exist  he  became  a  Whig.  The  son  of  an  Irishman, 
an  orphan  through  the  savage  cruelty  of  British  em- 
issaries, a  member  of  the  Roman  Catholic  Church — 
indeed,  there  seemed  little  here  from  which  to  fash- 
ion an  ardent  disciple  of  Alexander  Hamilton.  It 
has  been  suggested  that  his  training  and  association 
at  Princeton,  in  some  measure,  directed  his  politi- 
cal opinions  and  party  alignment.  Certainly  they 
were  the  result  of  intellectual  conviction,  rather  than 
of  personal  or  local  sympathy.     Gaston's  legislative 

^ee  the  essay  in  Vol.  II,  409,   supra. —  Ed. 
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career  began  in  the  state  senate  in  1799.  In  1808  he 
represented  Newbern,  a  borough  town,  in  the  Gen- 
eral Assembly.  Early  during  this  session  he  was 
made  chairman  of  a  Committee  to  "Enquire  into  the 
laws  of  descent."  In  his  report,  which  was  accom- 
panied by  a  bill  revising  and  simplifying  the  canons 
of  descent,  he  set  forth : 

That  the  various  acts  which  had  been  passed  to  regulate  the 
course  of  descent  are  so  replete  with  ambiguities,  that  it  is  diffi- 
cult to  understand  the  true  meaning  of  the  Legislature  .  .  .  - 
Your  Committee,  conceiving  that  certainty  in  the  law  of  de- 
scents, is  of  the  utmost  importance,  and  of  universal  consequence, 
have  been  anxious  to  discover  whence  this  ambiguity,  in  the  exist- 
ing law,  has  arisen;  that,  in  endeavoring  to  remove  it,  they  might 
avoid  the  cause  by  which  it  has  been  occasioned.  They  be- 
lieve that  all  these  errors  have  arisen  from  the  Legislature 
having  undertaken  to  define,  with  minuteness,  the  cases  which 
might  occur,  and  having  endeavored  to  make  provision  for  each 
of  them,  instead  of  establishing  certain  plain  and  general  prin- 
ciples, which  might  be  susceptible  of  application  in  every  in- 
stance. Your  Committee,  thoroughly  impressed  with  this  belief, 
have  conceived  it  their  duty  to  attempt  the  framing  of  rules 
embracing  such  principles  and  in  making  these  rules,  they  have 
been  studious  to  conform,  as  nearly  as  may  be,  to  the  spirit  of  ex- 
isting laws. 

The  Bill  presented  by  the  committee,  of  which 
Mr.  Gaston  was  the  author,  received  the  approval  of 
the  General  Assembly.  With  but  few  amendments, 
it  continues  the  law  of  descent  in  this  state  to  this 
day.  Some  change  was  made  necessary  by  the  eman- 
cipation of  the  slaves.  Gaston  was  also  concerned 
in  other  improvements  in  the  statute  and  common 
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law.  The  speaker  of  the  House  of  Commons  hav- 
ing been  elected  a  judge  of  the  Superior  Court,  Gas- 
ton was  elected  speaker.  This  promotion  withdrew 
him  from  active  participation  in  legislation  during 
the  remainder  of  the  session. 

He  was  elected  a  member  of  the  thirteenth  and 
fourteenth  congresses.  Gaston  was  in  opposition  to 
the  administration  and  to  the  current  of  political 
thought  and  action.  He  wrestled  in  debate  with 
Clay,  Calhoun  and  other  leaders  of  the  administra- 
tion party.  While  it  can  not  be  said  that  he  ac- 
complished any  very  great  political  results,  or  made 
any  permanent  impression  on  national  legislation, 
he  was  recognized  as  a  parliamentary  speaker  of  a 
very  high  order,  a  well  informed,  thoughtful  states- 
man, conservative  in  temperament  and  safe  in  coun- 
sel. In  February,  1814,  during  the  debate  on  the 
Loan  Bill,  a  proposition  to  negotiate  a  large  loan  to 
meet  the  expense  of  the  war,  he  made  a  speech  of 
much  power,  reviewing  the  history  of  the  causes 
which  lead  to  the  war,  the  commercial  policy  of 
France  and  England,  the  impressment  of  seamen, 
the  invasion  of  Canada,  and  criticizing  with  severity 
the  policy  of  the  administration.  From  the  point  of 
view  of  the  Federalists,  the  speech  was  strong  and 
exhaustive.  During  this  debate  a  spirited  passage 
occurred  between  Mr.  Calhoun  and  Mr.  Gaston  and 
only  the  prompt,  frank  and  manly  conduct  of  both 
gentlemen  avoided  an  unpleasant  if  not  serious  re- 
sult.    Both  were  high   spirited,   brave,   honorable 
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men,  prompt  to  make  and  accept  the  amende  hon- 
orable. 

On  January  19th,  1816,  upon  a  motion  by  Mr. 
Standford  to  amend  the  standing  rules  by  striking 
out  the  one  in  regard  to  the  Previous  Question,  Mr. 
Gaston  made  a  spirited  reply  to  a  speech  by  Mr. 
Clay,  in  which  he  said : 

If  this  hideous  rule  could  have  been  vindicated  we  should 
have  received  that  vindication  from  the  gentleman  who  has  just 
resumed  his  seat.  If  his  ingenuity  and  zeal  combined  could 
form,  for  the  previous  question,  no  other  defence  than  that 
which  we  have  heard,  the  previous  question  can  not  be  defended. 
If,  beneath  his  shield,  it  finds  so  slight  a  shelter,  it  must  fall  a 
victim  to  the  just  though  delayed  vengeance  of  awakened  and 
indignant  freedom.  If  Hector  cannot  protect  his  Troy,  the  doom 
of  Troy  is  fixed  by  fate. 

In  this  speech  Gaston  gave  an  interesting  history 
of  the  Previous  Question,  as  enforced  in  the  British 
Parliament  and  in  legislative  bodies  in  this  country. 
It  is  said  that  he  "unhorsed  Mr.  Clay  in  the  debate." 
Governor  Swain  gives  us  the  following  account  of 
the  discussion  and  its  aftermath: 

Mr.  Gaston  went  into  the  debate  after  careful  examination 
of  all  of  the  points  of  the  law  and  the  history  that  had  been 
mooted  in  the  mother  country,  and  our  own,  on  the  subject  and 
caught  Mr.  Clay  wholly  unprepared.  Eminent  statesman  and 
patriot  as  he  was,  Mr.  Clay  was,  nevertheless,  human,  and  re- 
tired from  the  contest  somewhat  soured.  They  did  not  meet 
again  for  many  years,  the  feeling  rankling  in  Mr.  Clay's  heart, 
until  during  a  visit  of  Mr.  Gaston  to  Washington  they  met 
at  Mr.  Seaton's  table.  They  each  gave  a  token  of  recognition 
but  preserved  a  stately  reserve,  until,  with  an  expression  well  un- 
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derstood  by  both,  the  host  offered  the  sentiment,  '  Friendship  in 
marble,  enmities  in  dust.'  Kind  and  cordial  intercourse  en- 
sued, and  they  were  personal  and  political  friends  during  the  re- 
mainder of  their  lives. 

When  Clay  visited  Raleigh,  June  25th,  1844,  ne 
paid  a  handsome  tribute  to  Gaston.  Gaston  had 
taken  a  prominent  part  in  the  debates,  and  was  re- 
garded as  one  of  the  leaders  of  his  party,  but  at  the 
end  of  his  second  term  he  retired  from  congress  and 
declined  to  enter  national  politics  again. 

In  181 8,  Gaston  was  elected  to  the  state  senate. 
The  necessity  for  reorganizing  the  judicial  system 
of  the  state  had  become  a  subject  of  pressing  import- 
ance. The  Governor,  in  his  message,  strongly  urged 
the  Legislature  to  take  action  in  this  matter.  The 
year  18 18  marks  an  important  epoch  in  the  history 
of  the  Supreme  Court.  An  unusually  large  number 
of  strong,  broad-minded  men  were  elected  to  that 
session,  among  them  being  James  Iredell,  the 
younger,  Bedford  Brown,  and  Willie  P.  Mangum, 
all  of  whom  later  became  United  States  senators, 
Romulus  M.  Saunders,  Archibald  D.  Murphy,  Wil- 
liam Gaston  and  others  who  were  then,  or  later  be- 
came, distinguished  judges  and  statesmen.  A  spec- 
ial joint  committee  was  appointed,  with  Gaston  as 
chairman,  to  which  was  referred  the  condition  of  the 
judiciary.  The  report  made  by  the  committee  set 
forth  that  its  members 

Entirely  concurred  with  the  Governor  in   the  sentiment  ex- 
pressed in  his  official  communication  to  the  Legislature  that  the 
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defective  organization  and  debasement  of  the  judiciary  demand 
their  best  attention,  and  that  a  further  forbearance  to  remove 
these  evils  would  indicate  a  criminal  disregard  to  the  best  inter- 
ests of  the  community.  .  .  .  The  faulty  organization  of  the 
Supreme  Court  of  the  State  is  the  most  prominent,  the  most 
pernicious,  the  most  extensively  felt  of  all  the  evils  that  attend 
our  mode  of  administrating  justice. 

Accompanying  the  report,  in  which  the  objections 
to  the  existing  system  were  strongly  urged,  the  com- 
mittee submitted  a  "Bill  concerning  the  Supreme 
Court,"  which  was  approved  and  is  the  basis  upon 
which  our  Supreme  Court  is  organized.  Governor 
Swain  says : 

When  I  first  saw  the  Supreme  Court  in  session  in  1822 
Chief-Justice  Taylor,  the  Mansfield  of  North  Carolina  juris- 
prudence, Judge  Hall,  proverbial  for  integrity,  amiability  and 
sound  common  sense,  and  Judge  Henderson,  who  in  genius, 
judgment  and  power  of  fascination  in  social  intercourse  was 
without  his  peer,  were  the  three  judges.  William  Drew,  stand- 
ing on  the  thin  partition  which  divides  great  wit  from  frenzy, 
was  the  Attorney-General.  Francis  L.  Hawks,  who  had  not 
yet  attained  the  twenty-fifth  year  of  his  age,  had  already  given 
favorable  promise  of  future  eminence,  was  the  Reporter.  Of  the 
members  of  the  Bar,  Gaston  from  the  east  was  facile  princeps, 
Archibald  Henderson,  probably  the  most  eloquent  and  successful 
advocate  in  criminal  defenses  who  ever  appeared  at  the  Bar  in 
North  Carolina,  was  the  great  representative  of  the  middle, 
and  Joseph  Wilson  of  the  extreme  west.  Judge  Murphy  and 
Judge  Ruffin  represented  Hillsborough,  and  Judge  Seawell,  Gavin 
Hogg  and  Moses  Mordecai,  the  Raleigh  Circuit.  Mr.  Badger 
was  just  attaining  the  fullness  of  fame,  while  the  youngest  of  the 
Superior  Court  Judges,  and  Peter  Browne,  the  head  of  the 
Bar  before  Mr.  Gaston  assumed  his  position,  was  deciding  cases 
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with  unprecedented  facility  and  dispatch,  as  Chairman  of  Wake 
County  Court. 

Referring  to  the  bar  of  1820,  Dr.  Kemp  P.  Battle 
says:  "They  prepared,  with  careful  study,  their  ar- 
guments, cogent  in  logic,  mighty  in  language,  and 
fortified  by  precedent." 

Recurring  to  the  work  of  Mr.  Gaston  in  bringing 
into  existence  the  Supreme  Court,  we  find  that  at  the 
next  session  1819,  a  second  report  was  made  by  the 
committee,  in  which  the  question  of  salaries  was  dis- 
cussed. To  the  suggestion  that  the  salary  then  fixed 
at  $2,500,  should  be  reduced,  the  Committee  say: 

There  are  occasions  when  contracts  between  individuals,  how- 
ever solemnly  formed,  are  voidable  on  account  of  the  force  and 
fraud  with  which  they  were  originally  contaminated.  But  there 
is  no  casuistry  more  deceptive  than  that  which  draws  from  ex- 
treme and  possible  cases,  rules  for  the  government  of  ordinary 
conduct.  The  man  is  dishonest  who  violates  his  contract,  and 
the  nature  of  the  act  will  not  be  changed  though  a  State  should 
descend  to  commit  it. 

This  report  states  with  great  force  and  clearness 
the  principle  by  which  the  State  should  be  guided  in 
the  selection  of  her  judges,  and  the  settling  of  their 
compensation.  There  was,  at  that  time,  no  provis- 
ion in  the  Constitution  prohibiting  the  reduction  of 
judicial  salaries  during  the  term  of  the  judge.  A 
Bill  to  reduce  salaries  was  tabled.  As  an  evidence 
of  the  conservatism  of  the  people  of  North  Carolina 
it  is  interesting  to  note  that  no  change  was  made  in 
the  salaries  of  the  justices  of  the  Supreme  Court 
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from  1 81 8  until  1905,  when  after  a  long  struggle  and 
by  a  narrow  majority,  an  increase  of  $500  annually 
was  made.  Dr.  Battle  makes  an  interesting  calcula- 
tion, illustrating  the  value  of  a  judge's  salary  in  this 
state  during  the  Civil  War.  "Applying  the  scale  of 
depreciation  we  find  the  salary  in  1862,  $1,304.15; 
for  1863,  $283.20;  for  1864,  $117;  and  for  the  first 
quarter  of  1865,  the  instalment  had  dwindled  down 
to  $17.50"  or,  as  he  puts  it,  had  the  purchasing  ca- 
pacity to  "pay  for  three  barrels  of  flour."  .  .  . 
"The  steadiness  and  pluck  with  which  the  judges 
performed  their  duties  with  this  meagre  allowance 
are  worthy  of  all  praise."  Mr.  Gaston  rendered  no 
more  valuable,  or  lasting  service  to  the  state  than  as 
chairman  of  the  committee  on  the  judiciary.  The 
two  reports  are  worthy  the  study  of  students  of  the 
state's  history  and  of  all  who  have  to  do  with  legisla- 
tion upon  this  most  important  subject.  They  rank 
well  with  Mr.  Webster's  speech  in  the  Massachusetts 
Convention  of  1820,  and  Mr.  Choate's  on  "Judicial 
Tenure,"  1853. 

At  this  session,  1819,  Mr.  Gaston  supported  a  Bill 
to  establish  and  regulate  schools  in  the  several  coun- 
ties and  for  the  creation  of  a  Board  of  Internal  Im- 
provements. After  an  interval  of  five  years,  devoted 
to  the  practice  of  his  profession,  he  was  returned  to 
the  House  of  Commons  in  1824  and  continued  to 
serve  until  1831.  At  the  session  of  1828-29  a  deter- 
mined effort,  led  and  supported  by  some  of  the 
strongest  and  most  popular  leaders,  was  made  to  re- 
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peal  the  charters  of  the  several  banks  in  the  state. 
It  was  charged  that  they  had  violated  their  charters, 
issued  bills  in  excess  of  prescribed  limits,  charged 
usury,  refused  to  redeem  their  bills  in  specie,  and,  in 
numerous  ways,  oppressed  the  people.  Mr.  Hamil- 
ton C.  Jones,  a  member  of  the  House  at  that  time, 
gives  the  following  account  of  Gaston's  part  in  the 
debate : 

Bills  ordering  a  prosecution  of  the  banks  to  seize  and  con- 
fiscate their  effects,  passed  through  their  first  stage?  with  a 
readiness  and  alacrity  that  showed  a  most  overwhelming  ma- 
jority against  them.  Mr.  Gaston,  who  had  been  President  of 
the  Bank  of  Newbern,  and  was  perfectly  familiar  with  its  af- 
fairs and  with  all  that  appertained  to  the  subject  of  banking, 
stood  up  day  after  day,  and,  though  sneered  at  and  reviled  by 
such  men  as  Potter,  and  although  met  with  force  by  some  much 
abler  and  better  men,  day  after  day  did  he  labor  and  toil  against 
this  furious  majority;  day  after  day  did  he  take  captive  some  of 
his  opponents  by  the  mere  force  of  his  arguments,  until  he  at  last 
succeeded  in  bringing  the  vote  to  a  tie  —  thus  saving  the  bank 
from  destruction  and  the  State  from  disgrace.  The  published 
speeches  of  Mr.  Gaston  on  this  subject  are  excellent  specimens 
of  oratory;  but  those  only  who  were  present  and  watched  their 
effect  and  felt  their  over-powering  force  can  duly  appreciate  their 
merit. 

Referring  to  certain  provisions  of  the  Bill,  Gas- 
ton said: 

But  a  law  fixing  the  penal  consequences  of  an  act  after  the  act  is 
done  is  an  absurdity.  The  very  nature  of  society  forbids  it,  the 
eternal  principles  of  justice  stamp  it  with  reprobation  and  the 
genius  of  freedom  mocks  at  its  impotent  and  insolent  claim  to 
respect. 
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The  measure  to  repeal  the  charters  of  the  banks 
was  defeated  by  the  casting  vote  of  the  Speaker  of 
the  House. 

Gaston's  last  legislative  service  was  at  the  session  of 
1 83 1.  The  State  House  having  been  destroyed  by 
fire  during  the  summer  of  that  year,  it  became  neces- 
sary to  make  an  appropriation  to  build.  An  effort 
was  made  to  remove  the  capital  to  Fayetteville.  A 
witness  to  the  scene,  still  surviving,  writes  seventy 
years  afterwards,  "Mr.  Gaston  spoke  twice  on  the 
subject  and  his  last  speech  was  the  ablest  ever  deliv- 
ered in  a  deliberative  assembly  in  North  Carolina. 
His  first  speech  was  a  feeler,  a  fine  specimen  of  legis- 
lative strategy.  Unfortunately  the  last  speech  was , 
not  published,  as  his  first  was,  but  it  was  the  grand 
terminal  of  the  debate  and  secured  for  Raleigh  its 
permanent  place  as  the  capital  of  the  State."  This 
concluded  his  career  in  politics. 

It  will  be  interesting  to  see  how  he  was  impressed 
by  this  sphere  of  activity.  Governor  Swain  (1867) 
gives  us  a  glimpse  of  how  Gaston  thought  and  felt 
about  politics  and  politicians.  He  says,  in  the  course 
of  an  address : 

May  I  be  pardoned  ...  a  brief  reference  to  an  incident 
in  my  own  personal  history,  illustrative  of  the  character  of  one 
of  the  purest  as  well  as  the  wisest  men  I  have  ever  known.  At 
our  first  meeting  after  my  election  as  Superior  Court  Judge  in 
1831,  Mr.  Gaston,  who  was  then  at  the  bar  and  who  from  my 
earliest  acquaintance  had  treated  me  with  the  kindness  of  a 
father,  after  cordial  congratulations  on  my  election  to  the  Bench, 
took  occasion  to  advise  me  most  earnestly  never  to  permit  myself, 
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except  under  an  overpowering  sense  of  public  duty,  to  be  seduced 
into  a  return  into  political  life.  He  said  he  was  growing  old 
and  endeavored,  as  much  as  possible,  to  withdraw  attention  from 
the  threatening  aspect  of  public  affairs,  but  there  were  sleepless 
hours  when  he  could  not  avoid  reflection  upon  the  utter  heartless- 
ness  of  party  politicians,  and  the  difficulty  of  preserving  a  con- 
science void  of  offense,  when  mingling  in  political  controversies, 
that  he  had  always  endeavored  to  place  country  above  party,  and 
that  yet,  upon  a  calm  review  of  his  whole  course  of  life,  too 
many  instances  presented  themselves  when  he  convicted  himself 
of  having  been  influenced,  to  an  extent  of  which  he  had  no 
suspicion  at  the  moment,  by  other  than  purely  patriotic  con- 
siderations. In  addition  to  this,  it  had  been  his  fate,  on  repeated 
occasions,  to  be  most  loudly  applauded  for  what,  in  his  own  con- 
science, he  regarded  as  least  praiseworthy,  and  to  be  bitterly 
reviled  for  what  he  considered  to  have  been  the  purest  and  most 
discreet  acts  of  his  public  life. 

Wheeler,    in    his    Reminiscences,    thus    describes 
Gaston  as  a  parliamentary  speaker: 

It  was  my  fortune  to  sit  two  sessions  of  the  Legislature  in  the 
next  seat  to  Judge  Gaston,  as  also  on  the  Committee  of  the 
Judiciary  with  him.  He  had,  or  seemed  to  have,  when  he  first 
arose  to  speak  a  modesty  that  was  embarrassing  to  himself  as 
it  was  to  his  audience.  He  trembled  perceptibly  at  first,  but 
after  a  few  moments  his  emphatic  and  deliberate  manner  and 
subdued  tones  commanded  profound  silence  and  attention.  He 
became  perfectly  possessed  and  commenced  his  argument  with 
matchless  and  thrilling  eloquence.  As  he  progressed  the  grandeur 
of  his  expression  seemed  to  increase,  while  his  illustrations  were 
as  luminous  as  a  sunbeam,  and  his  arguments  carried  conviction  to 
the  minds  of  his  entranced  auditors.  There  was  no  sophistry 
to  mislead,  no  meretricious  ornament  to  beguile,  his  person  seemed 
almost  inspired,  and  his  countenance  expressed  a  benignity  of  soul 
which  marked  his  whole  life  and  character. 
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This  sketch  does  not  invite  comment  upon  the  con- 
clusions drawn  by  Mr.  Gaston  in  regard  to  the  mo- 
tives and  conduct  of  partizan  leaders.  Doubtless 
his  modesty  caused  him  to  undervalue  his  services  to 
the  people,  and  their  appreciation  of  them.  Cer- 
tainly, while  never  a  popular  leader,  he  always  en- 
joyed, in  a  large  measure,  the  confidence  of  the  peo- 
ple of  this  state  and  doubtless  could  have  had  any 
elective  office  within  their  power  to  bestow.  Mr. 
Gaston  was  one  of  those  men  who  desired,  and  pre- 
ferred, rather  to  serve,  than  to  please,  the  people. 
It  was  much  more  common  in  the  early  years  of  the 
Republic,  than  now,  for  men  to  become  despondent 
about  political  conditions  and  apprehensive  of  the 
future.  Those  who,  like  Mr.  Gaston,  had  adopted 
the  views  of  Hamilton,  were  alarmed  at  the  growth 
of  democracy  and  the  rule  of  the  plain  people  under 
the  leadership  of  Jefferson  and  his  followers.  That 
political  safety  is  consistent  with  popular  govern- 
ment, by  an  educated  and  trained  citizenship,  has 
been  demonstrated  to  us  in  a  measure  that  even  Wash- 
ington would  not  have  believed. 

Mr.  Gaston  had  made  an  impression  on  the 
learned  and  observant  men  of  the  country,  beyond 
the  limits  of  the  state.  He  had  been  the  recipient  of 
unusual  and  most  notable  scholastic  honors.  The 
University  of  Pennsylvania  had  conferred  upon  him 
the  honorary  degree  of  Doctor  of  Laws  in  1819,  Co- 
lumbia College  in  1825,  and  Harvard  College  in 
1826.     In  a  letter  addressed  to  Mr.  William  Sulli- 
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van,  a  distinguished  member  of  the  Boston  Bar, 
October  22d,  1826,  Judge  Story  says: 

When  I  mentioned  Mr.  Gaston's  name  there  was  instantaneous 
and  unanimous  assent  by  the  whole  corporation,  .  .  .  my 
reason  for  naming  Mr.  Gaston  was  because  he  is  one  of  the 
most  distinguished  of  American  lawyers  in  the  highest  sense  of 
the  phrase;  because  he  is  eminent  as  a  statesman;  and  because, 
as  a  private  gentleman,  he  is  all  that  one  could  wish  or  desire. 

Another  was  that  he  is  a  Catholic  and  I  was  most  anxious  that 
a  Protestant  University  should  show  its  liberality  by  doing  hom- 
age to  a  gentleman  of  a  different  faith  and  thus  honor  to 
itself  by  a  fine  exhibition  of  Christian  virtue.  I  consider 
our  appointment  as  conferring  honor  upon  ourselves  and  not 
on  Mr.  Gaston.  I  am  proud  that  he  should  stand  on  our 
catalogue  as  truly  a  doctor  of  laws,  whom  to  know  was  to 
respect. 

Mr.  Gaston,  upon  coming  to  the  bar,  met  unusu- 
ally strong  competitors.  The  Newbern  bar  has  at 
all  times  been  one  of  the  strongest  in  the  state.  He 
entered  the  lists  and,  until  his  elevation  to  the  bench, 
held  a  commanding  position,  becoming,  as  we  have 
seen,  to  be  the  leader  of  the  bar  of  eastern  North 
Carolina,  at  forty-seven  years  of  age. 

The  first  case  in  which  we  find  an  elaborate  brief 
by  Mr.  Gaston  is  Hill  vs.  Moore,2  in  which  the  court 
was  called  upon  to  decide  whether  a  posthumous 
child  was  within  the  Statute  of  Distributions.  The 
contrary  was  maintained  by  Alfred  Moore,  after- 
wards  Associate-Justice  of  the  United  States  Supreme 

2  S  North  Carolina  Reports,  99. 


1844]  WILLIAM  GASTON  57 

Court  in  a  brief  reviewing  the  English  authorities 
at  great  length.  Gaston  relied  upon  the  words  of 
the  statute,  as  construed  in  numerous  cases  cited;  the 
court  concurred  with  him,  and  he  had  judgment. 

At  the  May  term  1819,  Gaston  argued  that  when 
money  was  deposited  with  a  stockholder  to  be  paid 
to  the  winner,  in  a  horse  race,  the  loser  should  coun- 
termand the  order  and  recover  the  money.  In  Hal- 
lett  vs.  Lamothe,3  Mordecai  for  the  plaintiff,  and 
Gaston  for  the  defendant,  made  elaborate  arguments, 
citing  numerous  English  cases  touching  the  jurisdic- 
tion of  a  Common  Law  Court  to  pass  upon  the  ques- 
tion of  "prize  or  no  prize."  The  court  held,  with 
defendant,  that  the  jurisdiction  was  exclusively  in 
admiralty.  In  Doe  vs.  Shephard,  Browne,  for  plain- 
tiff, and  Gaston,  contra,  delivered  most  exhaustive 
arguments  upon  the  law  of  descents.  The  case  arose 
upon  the  Statute  of  1784,  hence  the  construction  of 
the  canons  of  descent,  adopted  in  1808,  were  not  di- 
rectly presented.  Both  arguments  contained  a 
wealth  of  learning,  and  in  view  of  Governor  Swain's 
statement  that  Mr.  Browne,  a  learned  Scotch  lawyer, 
was  the  leader  of  the  bar  "until  the  position  was  as- 
sumed by  Gaston,"  it  is  interesting  to  read  the  trial 
of  conclusions  by  these  two  eminent  lawyers.  No 
arguments  are  to  be  found  evincing  more  erudition 
and  industry.  This  case,  and  the  one  immediately 
following,  Ballard  vs.  Hill,  demonstrated  the  truth 
of  Gaston's  report  to  the  legislature  in  1808,  regard- 

8  7  North  Carolina  Reports,  279. 
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ing  the  condition  of  the  law  of  descents.     In  his  ar- 
gument, he  states: 

In  the  year  1796  Samuel  Johnston  Swann  died  seized  of  an 
estate  descended  from  his  father  and  which  was  supposed  to  have 
come  in  a  line  of  descent  from  remote  paternal  ancestors.  The 
opinions  of  Iredell,  Johnston,  Davie,  Moore,  Taylor,  Woods, 
Harris  and  Badger  were  taken. 

The  title  had  been  in  litigation  since  1797. 

At  the  June  Term  1820  we  find  that  Gaston  ap- 
peared in  nearly  every  case  of  importance.  In  Grif- 
fin vs.  Graham 4  the  question  was,  for  the  first  time 
in  this  state,  presented  whether  a  trust,  for  the  pur- 
pose of  maintaining  a  free  school,  would  be  sustained 
as  a  charity.  Moses  Griffin  devised  to  Edward  Gra- 
ham, William  Gaston  and  three  others  his  estate, 
to  be  held  in  trust  for  the  purpose  of  establishing  and 
maintaining  "Griffin  Free  School,"  at  which  "as 
many  orphan  children  or  the  children  of  indigent 
parents"  as  his  trustees  might  deem  proper,  should  be 
educated.  To  the  bill  by  the  heirs,  praying  the 
court  to  declare  the  trust  invalid,  Gaston  demurred. 
His  argument  in  support  of  the  demurrer  is  very 
learned  and  interesting.  He  cited  numerous  author- 
ities to  sustain  his  position  that  the  trust  was  valid 
without  regard  to  the  Statute  43  Elizabeth.  It  was 
strongly  urged  by  the  complainants  that  the  trust  was 
indefinite ;  established  a  perpetuity  and  that  the  stat- 
ute was  not  in  force  in  this  state.  In  an  opinion 
tracing  the  chancery  jurisdiction  over  such  trusts  in 

4  8  North  Carolina  Reports,  96. 
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England  and  in  this  country,  Chief-Justice  Taylor 
maintains  the  power  in  the  Court  to  enforce  the  ex- 
ecution of  the  trust  which  he  holds  to  be  valid.  The 
trust  was  faithfully  executed  and  has,  for  nearly  a 
century,  been  open  to  the  youth  of  Newbern,  con- 
stituting, to  this  day,  a  part  of  the  public  school  sys- 
tem of  the  city. 

In  Taylor  vs.  Parsly,5  Gaston  argued  that  the 
widow  of  one,  who  had  executed  a  deed  in  trust  to 
pay  creditors,  remaining  in  possession,  was  entitled 
to  dower.  He  rested  his  contention  upon  the  lan- 
guage of  the  statute,  by  which  the  widow  was  dow- 
able  of  the  lands  of  which  her  husband  died  "seized 
and  possessed,"  insisting  that  they  included  both 
legal  and  equitable  estates;  concluding  the  argu- 
ment, he  said: 

It  is  a  construction  supported  by  reason,  humanity,  justice  and 
policy.  By  reason,  for  the  widow's  claim,  was  originally  ex- 
cluded against  reason ;  by  humanity,  which  would  save  the  helpless 
widow  and  children  from  being  turned  houseless  on  the  world, 
banished  from  the  home  where  they  had  known  a  father's  society 
and  affection;  by  justice,  for  the  widow  has  bought  her  claim, 
and  paid  for  it  the  highest  price  known  to  the  law;  and  by 
policy,  for  in  the  wreck  of  misery,  a  plank  should  be  afforded  to 
the  surviving  sufferer.  These  deeds  of  trust  are  tremendous 
engines  against  whose  explosions  some  sheltered  nook  should  be 
secured  for  the  helpless. 

As  the  authorities  then  stood,  Ruffin  in  an  exceed- 
ingly learned  argument  had  the  better  of  the  contro- 
versy and  the  court  so  held.     The  legislature  after- 

5  10  North  Carolina  Reports,  125. 
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wards  responded  to  Gaston's  appeal  and  protected  the 
widow  in  such  cases. 

At  the  December  Term,  1824,  two  gentlemen,  for- 
eigners, not  naturalized,  applied  to  the  court  for  li- 
cense to  practice  as  attorneys  in  this  state.  The 
court  doubted  the  propriety  of  granting  the  license 
and,  having  expressed  a  wish  to  hear  argument  upon 
the  question,  the  point  was  argued  by  Mr.  Gaston 
and  Mr.  Ruffin  for  the  applicants,  the  Attorney- 
General  and  Mr.  Seawell  contra?  The  court  de- 
nied the  application.  Mr.  Gaston  mentioned  the 
case  of  Thomas  Addis  Emmett,  the  Irish  patriot, 
and  refugee,  who  was  admitted,  and  became  an  orna- 
ment, to  the  New  York  bar. 

In  State  vs.  Antonio,  Gaston,  for  the  prisoner,  "sug- 
gested to  the  Court  that  he  was  an  alien  and  prayed 
that  he  might  have  a  jury  de  medietate  linguce." 
He  argued  that  the  Statute  28th  Edward  III,  Chap- 
ter 13,  giving  a  jury  de  medietate,  was  in  force  in 
this  state.  It  was  stated  that,  in  one  instance  in  this 
state,  such  a  motion  had  been  granted.  He  read  let- 
ters from  professional  gentlemen,  showing  that  such 
was  the  practice  in  several  other  states.  He  insisted 
that  the  statute  was  one  of  those  which  "our  ancestors 
brought  with  them."  That  it  was  not  "incom- 
patible with  our  way  of  living  and  trade."  Hall 
and  Henderson  were  of  the  opinion  that  "the  Stat- 
ute was  in  its  nature  local ;  it  was  founded  more  in 
commercial  policy  than  in  general  principles  cal- 

*Ex-parte  Thompson,  10  North  Carolina  Reports,  355. 
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culated  to  answer  alone  the  ends  of  justice  and  reach 
the  objects  of  criminal  law,"  and  was,  therefore,  not 
brought  over  with  the  first  settlers,  "as  their  birth- 
right."    Chief-Justice  Taylor  dissented,  saying: 

It  is  difficult,  perhaps  impossible,  to  arrive  at  exact  demonstra- 
tion on  a  subject  that  involves  the  question  whether  an  ancient 
British  statute,  passed  nearly  five  hundred  years  ago,  is  now  in 
force  in  this  State.  There  is  no  certain  guide  to  direct  us  in 
an  inquiry  of  this  sort,  for  the  darkness  that  hangs  over  the  early 
legislative  and  judicial  history  of  this  State,  the  dearth  even  of 
traditional  knowledge,  has  left  us  little  to  resort  to  but  general 
principles  and  reasoning,  and  no  confidence  that  more  can  be  done 
than  grouping  together  the  strongest  probabilities. 

He  proceeds  to  an  exceedingly  interesting  discus- 
sion of  the  policy  upon  which  the  English  statute 
was  based  and  its  purpose  to  give  to  merchant 
aliens  "the  greatest  courage  and  desire  to  come,  with 
their  wares  and  merchandise,  into  this  realm." 
While  his  dissenting  opinion  is  more  interesting  in 
matter,  and  elegant  in  expression,  one  can  but  feel 
that  the  conclusion  of  the  majority  was  more  nearly 
in  accord  with  the  sound  practical  view.  The  entire 
discussion  is  interesting  to  the  student.  In  Trustees 
vs.  Dickenson,7  it  appears  that  a  conveyance  had 
been  made  of  several  negro  slaves  to  certain  persons, 
Trustees  of  a  religious  society,  commonly  known  as 
Quakers,  "for  the  use  and  benefit  of  and  in  trust  for 
the  said  Religious  Society,  etc."  The  Trustees 
brought  an  action  for  the  slaves.     The  question  was 

7  12  North  Carolina  Reports,  189. 
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whether  they  were  capable  of  taking  and  holding 
slaves.  It  was  conceded  that  neither  the  Trustees 
nor  the  Society  should  have  any  beneficial  use  but 
that  the  title  should  be  held  for  the  use  of  the  slaves 
themselves,  permitting  them  to  labor  and  receive  the 
profits  to  their  own  use,  and  to  be  ultimately  eman- 
cipated, etc.  In  an  action  for  their  recovery,  the 
plaintiffs  were  non-suited.  Gaston,  upon  appeal, 
argued  that  under  the  statute,  the  plaintiff  took  the 
legal  title  and  the  question  whether  they  would  hold 
for  the  purpose  of  executing  the  trust  or  for  the  per- 
sonal representative  of  the  original  owner,  was  for  a 
court  of  equity.  The  defendants  showed  no  title. 
Badger  argued  that,  pursuant  to  the  provisions  of 
the  statute,  empowering  religious  societies  to  hold 
property  no  title  vested,  and  plaintiffs  could  not 
maintain  the  action.  The  briefs  are  interesting  and 
exhaustive.  Chief-Justice  Taylor,  writing  for  the 
majority,  ruled  against  the  Society. 

We  turn  aside  to  notice  a  most  valuable  service 
rendered  by  Gaston  in  a  different  sphere.  At  the 
Commencement,  1832,  he  delivered  a  notable  ora- 
tion at  the  State  University.  One  who  was  then  a 
student,  and  is  now  probably  the  only  survivor  of 
those  who  heard  him,  writes : 

The  address  of  William  Gaston  at  the  University  of  North 
Carolina  at  Commencement  1832,  was  an  event  in  the  literary 
history  of  the  State.  .  .  .  The  appointment  of  Gaston  drew 
a  large  concourse  of  visitors  from  all  parts  of  the  State;  it  is 
said,  the  largest  that  ever  attended  a  Commencement  before; 
especially  of  the  prominent  and  distinguished  men  of  the  State. 
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Gaston  came  during  the  Commencement  exercises,  a  day  or  two 
before  the  delivery  of  the  address.  .  .  .  He  became  the 
cynosure  of  all  eyes.  His  manner  was  grave,  courteous,  and 
unostentatious.  He  was  affable  with  dignity,  and  companionable 
without  familiarity. 

It  is  not  practicable  to  give  any  extended  extracts 
from  this  admirable  oration.  It  has  passed  through 
five  editions  and  is  now  out  of  print,  except  in  the 
University  Magazine  and  a  few  private  collections 
of  pamphlets.  Its  literary  style,  and  construction, 
lofty  tone,  patriotic  sentiment,  wholesome  admoni- 
tion, not  less  than  its  wise  and  statesmanlike  analysis 
of  existing  conditions  and  forecast  of  approaching 
danger,  mark  it  as  one  of  the  really  great  productions 
of  the  time.  In  speaking  of  the  building  of  char- 
acter, he  says : 

There  is  a  family  alliance  between  all  the  virtues,  and  perfect 
integrity  is  always  followed  by  a  train  of  goodly  qualities,  frank- 
ness, benevolence,  humanity,  patriotism,  promptness,  to  act  and 
patience  to  endure.  In  moments  of  public  need,  these  indicate 
the  man  who  is  worthy  of  universal  confidence.  Erected  on  such 
a  basis,  and  built  of  such  material,  fame  is  enduring.  Such  is 
the  fame  of  our  Washington,  of  the  man  "inflexible  to  ill,  and 
obstinately  just."  While,  therefore,  other  monuments,  intended 
to  perpetuate  greatness,  are  daily  mouldering  into  dust,  and  belie 
the  proud  inscriptions  which  they  bear,  the  solid  granite  pyramid 
of  his  greatness  lasts  from  age  to  age,  imperishable,  seen  afar  off, 
looming  high  over  the  vast  desert,  a  mark,  a  sign,  and  a  wonder 
for  the  wayfarer  through  the  pilgrimage  of  life. 

Respecting  the  duties  of  citizenship,  nothing  has 
been  better  or  more  wisely  said  than: 
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On  you  and  such  as  you  depend  the  fate  of  the  most  precious 
heritage  ever  won  by  the  valor,  preserved  by  the  prudence,  or 
consecrated  by  the  virtue  of  an  illustrious  ancestry  —  illustrious 
not  because  of  factitious  titles,  but  nature's  nobles,  wise,  good, 
generous  and  brave!  To  you  and  such  as  you,  will  be  confided 
in  deposit,  the  institutions  of  our  renowned  and  beloved  country. 
Receive  them  with  awe,  cherish  them  with  loyalty,  transmit  them 
whole,  and,  if  possible,  improved  to  your  children. 

For  the  first  time,  in  that  place  and  in  such  pres- 
ence, was  sounded  a  note  of  prophetic  warning  of 
the  dynamic  danger  which  threatened  the  south. 
With  wise  foresight  and  bold  courage,  he  said  to  the 
students : 

On  you,  too,  will  devolve  the  duty,  which  has  been  too  long 
neglected,  but  which  cannot  with  impunity  be  neglected  much 
longer,  of  providing  for  the  mitigation,  and  (is  it  too  much  to  be 
hoped  for  in  North  Carolina?)  for  the  ultimate  extirpation  of 
the  worst  evil  that  afflicts  the  southern  part  of  our  Confederacy. 
Full  well  do  you  know  to  what  I  refer,  for  on  this  subject  there 
is,  with  all  of  us,  a  morbid  sensitiveness  which  gives  warning  even 
of  an  approach  to  it.  Disguise  the  truth  as  we  may,  and  throw 
the  blame  where  we  will,  it  is  slavery  which,  more  than  any  other 
cause,  keeps  us  back  in  the  career  of  improvement.  It  stifles 
industry  and  represses  enterprise;  it  is  fatal  to  economy  and 
providence;  it  discourages  skill,  impairs  our  strength  as  a  com- 
munity, and  poisons  morals  at  the  fountain  head.  How  this 
evil  is  to  be  encountered,  how  subdued,  is  indeed  a  difficult 
and  delicate  inquiry,  which  this  is  not  the  time  to  examine  or 
to  discuss.  I  felt,  however,  that  I  could  not  discharge  my  duty 
without  referring  to  this  subject,  as  one  which  ought  to  engage 
the  prudence,  moderation  and  firmness  of  those  who,  sooner  or 
later,  must  act  decisively  upon  it.  ...  I  would  not  depress 
your  buoyant  spirits  with  gloomy  anticipations,  but  I  should  be 
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wanting  in  frankness  if  I  did  not  state  my  convictions  that  you 
will  be  called  upon  to  the  performance  of  other  duties  unusually 
grave  and  important.  Perils  surround  you,  and  are  imminent, 
which  will  require  clear  heads,  pure  intentions  and  stout  hearts 
to  discern  and  overcome. 

He  set  forth,  with  almost  prophetic  clearness  of 
vision,  the  dangers  which  many  of  those  present  lived 
to  see  realized.  Both  the  seniors,  who  escorted  him 
to  the  rostrum,  and  a  large  portion  of  the  students, 
who  heard  him,  lived  to  take  part  in  the  terrible 
conflict,  in  which  the  institution  of  which  he  spoke 
so  truly,  passed  away,  and  his  own  last  surviving 
male  descendant  went  to  his  death.  Speaking  of  the 
Union,  its  value,  and  the  danger  with  which  it  was 
even  then  threatened,  he  said : 

As  yet,  the  sentiment  so  deeply  planted  into  the  hearts  of  our 
honest  yeomanry,  that  union  is  strength,  has  not  been  uprooted. 
.  .  .  May  God,  in  His  mercy,  forbid  that  I,  or  my  friends, 
should  live  to  see  the  day  when  these  sentiments  and  feelings 
shall  be  extinct!  Whenever  that  day  comes  then  is  the  hour  at 
hand  when  this  glorious  republic,  this  once  national  and  con- 
federate union,  which  for  nearly  half  a  century  has  presented  to 
the  eyes,  the  hopes,  and  gratitude  of  man,  a  more  brilliant  and 
lovely  image  than  Plato,  or  Moore,  or  Harrington  ever  fancied, 
shall  be  like  a  tale  that  is  told,  like  a  vision  that  hath  passed  away. 

Speaking  of  those  who  were  fomenting  the  sec- 
tional strife  which  was  to  result  in  disunion,  he  said: 

They  may  exhibit  to  the  curiosity  of  political  anatomists,  and 
the  pity  and  wonder  of  the  world,  the  disjecta  membra,  the 
sundered,  bleeding  limbs  of  a  once  gigantic  body  instinct  with 
life,  strength,  and  vigor.  They  can  furnish  to  the  philosophic 
historian  another  melancholy  instance  of  the  political  axiom  that 
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all  republic  confederacies  have  an  inherent  and  unavoidable  ten- 
dency to  dissolution.  They  will  present  fields  and  occasions  for 
border  wars,  for  leagues  and  counter  leagues,  for  the  intrigues 
of  petty  statesmen,  the  struggle  of  military  chiefs,  the  confisca- 
tion, insurrections  and  deeds  of  darkest  hue.  They  will  gladden 
the  hearts  of  those  who  have  proclaimed  that  men  are  not  fit 
to  govern  themselves,  and  shed  a  disastrous  eclipse  on  the  hopes 
of  national  freedom  throughout  the  world. 

No  grander,  wiser  or  braver  words  were  ever 
spoken  than  these.  They  measure  up  to  the  high 
standard  of  Webster's  great  speech  for  "The  Consti- 
tution and  the  Union;"  one  spoken  to  a  "listening 
Senate,"  the  other  to  the  students  and  audience  of  a 
southern  University. 

That  Mr.  Gaston  was  no  mere  theorist  in  regard 
to  the  removal  of  slavery  from  North  Carolina  is 
evidenced  by  a  paper  found  among  the  archives  of 
Georgetown  College  dated  September,  1824,  con- 
taining the  statement  that  he  had  placed  his  negro 
boy  Augustus,  with  the  Reverend  Joseph  Carberry, 
to  receive  moral  and  religious  instruction,  to  be 
taught  a  useful  trade  and  when  qualified  to  make  fit 
use  of  his  freedom,  to  be  emancipated. 

Chief-Justice  Taylor  died  in  1829.8  His  suc- 
cesssor,  Chief-Justice  Henderson,  died  in  August, 
1833.  "All  eyes  were  at  once  turned  towards  Gas- 
ton. .  .  .  His  name  was  accordingly  brought 
before  the  legislature  in  the  winter  of  1833,  ar*d  he 
was  elected  by  a  large  majority  on  the  first  ballot. 
At  the  ensuing  term  of  the  court  he  took  his  seat  on 
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the  bench  and  from  that  time  until  the  very  day  of 
his  death,  he  continued  to  discharge  the  duties  of  his 
office  with  an  ability  and  devotion  seldom  equalled 
and  never  surpassed." 

Among  the  first  opinions  written  by  him,  we  see  a 
striking  illustration  of  a  controlling  principle  of  his 
public  and  private  life;  discussing  the  condition  of 
an  apprentice  bond,  he  says : 

There  is  a  numerous  and  helpless  portion  of  the  community 
subject  to  the  operation  of  those  laws  which  create  an  involuntary 
obligation  of  service,  and  it  is  of  high  importance  that  these  laws 
should  receive  such  a  construction  as  will  protect  them  from  op- 
pression and  injury,  while  at  the  same  time  it  secures  the  rights 
of  their  temporary  masters! 

In  State  vs.  Davis,9  he  thus  states  the  delicate  duties 
of  the  trial  Judge  in  instructing  the  jury: 

The  task  allotted  to  the  presiding  judge  is  confessedly  one  of 
great  difficulty  and  delicacy.  He  is  to  rescue  the  case  from  the 
misrepresentation  and  misconception  of  the  evidence,  and  from 
the  false  glosses  put  upon  it  by  ardent  and  ingenious  advocates ;  he 
is  to  present  a  fair,  full  and  impartial  statement  of  the  evidence 
as  applicable  to  the  matter  in  controversy;  he  is  to  collect  the 
testimony  of  concurring  and  conflicting  witnesses  and  indicate 
the  presumptions  or  influences,  previously  formed  on  such  oc- 
casions and  generally  found  to  be  accordant  with  truth. 

In  Craven  vs.  Craven 10  we  find  his  first  opinion  in 
a  Cause  in  Equity,  in  which  he  discussed  the  right 
of  a  widow  to  dower,  whose  husband  had  made 
provision  for  her  out  of  his  personalty,  she  not  dis- 

9 15   North  Carolina  Reports,  612. 
10 17  North  Carolina  Reports,  338. 
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senting  from  the  will.     Concluding  the  opinion,  he 

says: 

Justice,  which  is  the  first  object  of  every  well-regulated  society 
to  establish,  and  the  repose  of  the  community  an  object  second 
only  to  justice,  requires  that  it  should  be  ascertained  as  speedily 
as  convenience  will  admit  whether  the  lands  of  a  deceased  man 
in  the  hands  of  his  heirs  and  devisees  are,  or  are  not,  subject  to 
this  encumbrance. 

At  this  time,  December,  1835,  the  court  was  called 
upon  to  consider  and  decide  a  case,  State  vs.  Will,11 
involving  difficult  and  delicate  questions  regarding 
the  relative  rights  and  duties  of  master  and  slaves. 
A  slave  was  convicted  of  murder  for  slaying  his  over- 
seer. The  facts  of  the  case,  as  found  by  the  special 
verdict,  upon  which  the  appeal  was  heard,  showed 
great  provocation  and  cruelty  on  the  part  of  the  de- 
ceased. 

Gaston,  for  the  court,  after  discussing  the  law  of 
homicide,  proceeds  to  the  general  rule  regarding 
the  right  of  the  master  and  the  duty  of  the  slave,  say- 
ing: 

Unquestionably  there  are  exceptions  to  this  rule.  It  is  certain 
that  the  master  has  not  the  right  to  slay  his  slave,  and  I  hold  it 
to  be  equally  certain  that  the  slave  has  the  right  to  defend 
himself  against  the  unlawful  attempt  of  his  master  to  deprive 
him  of  life.  There  may  be  other  exceptions,  but  in  a  matter 
so  full  of  difficulties,  when  reason  and  humanity  plead  with  almost 
irresistible  force  on  one  side,  and  a  necessary  policy,  rigorous 
indeed,  but  inseparable  from  slavery,  urges  on  the  other,  I  fear 
to  err,  should  I  undertake  to  define  them. 


11  State  vs.  The  Negro,  Will,  18  North  Carolina  Reports,  121. 
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After  a  careful  examination  of  the  general  prin- 
ciples and  decided  cases,  he  says: 

In  the  absence,  then,  of  all  precedents  directly  in  point,  or  strik- 
ingly analogous,  the  question  recurs,  if  the  passion  of  the  slave 
be  excited  into  unlawful  violence,  by  the  inhumanity  of  the  master, 
or  temporary  owner,  or  one  clothed  with  the  master's  authority, 
is  it  a  conclusion  of  law  that  such  passion  must  spring  from 
diabolical  malice?  Unless  I  see  my  way  clear  as  a  sunbeam,  I 
cannot  believe  that  this  is  the  law  of  a  civilized  people  and  of  a 
Christian  land.  I  will  not  presume  an  arbitrary  and  inflexible 
rule  so  sanguinary  in  its  character  and  so  repugnant  to  those  holy 
Statutes  "  which  rejoice  the  heart,  enlighten  the  eye,  and  are 
true  and  righteous  altogether."  If  the  Legislature  should  ever 
prescribe  such  a  law,  a  supposition  which  can  scarcely  be  made 
without  disrespect,  it  will  be  for  those  who  then  sit  in  the  judg- 
ment-seat to  administer  it.  But  the  appeal  here  is  to  the  common 
law,  which  declares  passion,  not  transcending  all  reasonable 
limits,  to  be  distinct  from  malice.  The  prisoner  is  a  human  being, 
degraded  indeed  by  slavery,  but  yet  having  "  organs,  dimensions, 
senses,  affections,  passions,  like  our  own."  .  .  .  Express 
malice  is  not  found  by  the  jury.  From  the  facts,  I  am  satisfied, 
as  a  man,  that  in  truth  malice  did  not  in  fact  exist,  and  I  see 
no  law  which  compels  me,  as  a  judge,  to  infer  malice  contrary 
to  truth. 

Mr.  Busbee,  in  a  speech  presenting  a  portrait  of 
Judge  Gaston  to  the  Supreme  Court,  says: 

It  is  difficult  for  the  present  generation  to  fully  appreciate 
the  merits  and  courage  of  the  opinion  in  State  vs.  Will.  .  .  . 
The  inherent  evils  of  slavery,  which  it  were  worse  than  folly 
to  deny,  were  fully  understood  by  this  humane  slaveholder  and 
it  was  his  high  mission  and  earnest  desire  to  mitigate  every 
remediable  hardship.  This  great  opinion  of  Judge  Gaston's  in  its 
clear  analysis  of  the  respective  legal  rights  of  master  and  slave, 
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its  condemnation  of  the  brutality  too  often  shown  towards  the 
helpless,  its  sublime  compassion  for  the  hunted  and  terrified  slave, 
sounded  the  key-note  that  never  ceased  to  ring  in  North  Carolina 
jurisprudence. 

In  State  vs.  Hoover,12  the  court  sustained  a  verdict 
for  murder  against  the  master  for  killing  his  slave, 
and  in  State  vs.  Manual 13  Gaston  held  that  a  manu- 
mitted slave  was  a  citizen  within  the  meaning  of  the 
Constitution.  After  an  historical  review  of  the 
status  of  persons  in  the  colony,  prior  to  the  separa- 
tion from  England,  he  says: 

Upon  the  Revolution,  no  other  change  took  place  in  the  law 
of  North  Carolina,  than  was  consequent  upon  the  transition  from 
a  colony  dependent  on  a  European  King  to  a  free  and  sovereign 
State.  Slaves  remained  slaves.  British  subjects  in  North  Caro- 
lina became  North  Carolina  freemen.  Foreigners,  until  made 
members  of  the  State,  continued  aliens.  Slaves  manumitted  be- 
came freemen,  and  therefore,  if  born  within  North  Carolina,  are 
citizens  of  North  Carolina,  and  all  free  persons  born  within  the 
State  are  born  citizens  of  the  State. 

The  decision  was  cited  with  approval  in  State  vs. 
Newcomb ;  when  it  was  said  that  the  case  underwent 
a  very  laborious  investigation  by  the  bar  and  the 
bench,  that  it  was  felt  to  be  one  of  great  importance 
in  principle  and  considered  with  anxiety  and  care. 
It  is  cited  as  "sound  law"  by  the  Judge  Curtis  in  his 
dissenting  opinion  in  the  Dred  Scott  Case. 

In  Johnson  vs.  Cawthorn,  Gaston  expressed  a 
doubt  whether  the  Equitable  doctrine  of  the  vendors' 

12  107  North   Carolina  Reports,  795. 
18  64  North  Carolina  Reports,  601. 
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lien  obtained  in  North  Carolina.     It  was  later  held 
that  it  did  not. 

Albea  vs.  Griffin,14  was  a  bill  for  the  specific  per- 
formance for  a  parol-contract  to  convey  land.  The 
vendor,  being  in  possession  and  having  paid  part  of 
the  purchase  money,  had  made  improvements.  Re- 
ferring to  the  first  decision,  in  North  Carolina,  re- 
jecting the  doctrine  of  part  performance,  he  said: 

We  admit  this  objection  to  be  well  founded,  and  we  hold,  as 
a  consequence  from  it,  that  the  contract  being  void,  not  only  its 
specific  performance  can  not  be  enforced,  but  that  no  action 
will  lie  in  law  or  equity  for  damages  because  of  non-performance. 
But  we  are,  nevertheless,  of  the  opinion  that  the  plaintiff  has 
an  equity  which  entitles  him  to  relief,  and  that  parol  evidence  is 
admissible  for  the  purpose  of  showing  such  equity.  The  plains 
tiff's  labor  and  money  have  been  expended  on  property  which 
the  ancestor  of  the  defendant  encouraged  him  to  expect  should 
become  his  own,  and  by  the  act  of  God,  or  by  the  caprice  of  the 
defendant,  this  expectation  has  been  frustrated.  The  conse- 
quence is  a  loss  to  him  and  a  gain  to  them.  It  is  a'gainst  con- 
science that  they  should  be  enriched  by  gains  thus  acquired  to  his 
injury. 

In  State  vs.  Huntly,16  a  double-barreled  shotgun 
is  held  to  be  an  "unusual  weapon,"  the  judge  ex- 
pressing the  hope  that  the  day  would  never  come 
when  any  deadly  weapon  would  be  worn  "in  our 
peace-loving  land  as  an  appendage  of  manly  equip- 
ment." 

In   Cameron  vs.   Commissioners,16   he  wrote   an 
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opinion  construing  the  will  of  John  Rex,  who  gave  a 
large  part  of  his  property  to  trustees  to  establish  "a 
hospital  in  the  city  of  Raleigh  and  provided  for  the 
emancipation  and  removal  of  his  slaves  to  Africa. 
In  regard  to  the  validity  of  this  clause,  referring  to 
the  statute,  he  says: 

No  definition  is  given  in  the  Statute  of  charitable  purposes, 
but  we  see  no  cause  to  doubt  that  liberation  from  slavery,  when 
not  forbidden  by  law,  or  inconsistent  with  public  policy,  is  a 
purpose  of  the  kind.  Our  law  and  our  policy,  alike,  forbid  the 
manumission  of  slaves  to  reside  among  us,  but  they  never  did 
forbid  the  removal  of  them  to  a  free  country  in  order  to  their 
residence  there  as  a  free  people.  Indeed,  in  the  act,  ...  it 
is  the  declared  policy  of  this  State  to  promote  and  encourage  their 
emancipation,  so  that  they  be  removed  and  kept  removed  without 
the  State. 

The  3 2d  Article  of  the  Constitution  of  1776  pro- 
vided : 

No  person  who  shall  deny  the  being  of  God  or  the  truth  of  the 
Protestant  religion  .  .  .  shall  be  capable  of  holding  any 
office  or  place  of  trust  or  profit  in  the  Civil  Department  within 
this  State. 

There  existed  a  wide  divergence  of  opinion  among 
the  learned  in  the  law,  whether  this  language  ex- 
cluded Roman  Catholics.  There  had  been  no  judi- 
cial or  legislative  construction.  As  we  have  seen 
Mr.  Gaston  had  been  a  member  of  the  General  As- 
sembly several  times.  When  the  question  of  his  ap- 
pointment arose,  he  says,  "that  he  gave  to  it  the  most 
careful  consideration."  The  great  Chief-Justice 
Marshall,  and  also  Chief-Justice  Ruffin,  examined 
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the  question  of  his  eligibility  and  gave  the  opinion 
that  he  was  not  excluded  by  the  language  of  the  32d 
Article.     After  stating  his  conclusion,  he  said : 

I  may  without  impropriety  add,  that  on  a  question  where  I 
was,  above  all,  solicitous  to  have  a  clear  conscience,  I  was  not 
governed  by  my  own  views  only,  but  sought  the  ablest  assistance 
that  I  could  obtain,  and  that  I  was  confirmed  in  these  conclu- 
sions by  the  highest  legal  authorities  both  within  and  without  the 
State.  .  .  .  My  course  appeared  to  me  to  be  a  plain  one, 
and  therefore  I  did  not  hesitate  to  pursue  it. 

He  did  not  escape  criticism,  but  it  came  from  be- 
yond the  state.  The  only  evidence  that  Judge  Gas- 
ton made  any  reference  to  the  attack  made  upon  him 
is  a  private  letter  in  which  he  said: 

It  is  not  easy  to  determine  when  it  is  proper  to  come  forth  with 
a  denial  of  a  calumnious  charge,  and  when  it  is  most  becoming 
to  treat  it  with  silent  contempt.  ...  I  never  had  any  inter- 
course, verbal  or  written,  direct  or  indirect,  with  the  Bishop  of 
Baltimore  on  the  subject,  and  I  did  not  directly  or  indirectly 
confer  with  any  individual  belonging  or  professing  to  belong  to 
the  Catholic  church  (out  of  my  own  household)  until  after  I 
had  announced  my  unconditional  assent  to  be  put  in  nomination 
for  the  office.  It  is  not  a  pleasant  matter  for  any  man  of  feeling 
or  character  to  have  a  discussion  entertained  on  the  question 
whether  he  has,  or  has  not,  acted  as  a  scoundrel  or  a  fool. 

That  the  assault  made  upon  him  by  a  reverend 
doctor,  graduate  of  Princeton,  made  no  unfavorable 
impression  upon  that  institution  is  shown  by  the  fact 
that  he  was  invited  to  deliver  the  annual  address, 
upon  which  occasion,  1835,  the  honorable  degree  of 
Doctor  of  Laws  was  conferred  upon  him. 
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The  demand  for  a  convention  of  the  people  of  the 
state  to  amend  the  Constitution  in  respect  to  the  basis 
of  representation  had  agitated  the  public  mind  for 
several  years.  The  growth  of  the  west  in  popula- 
tion accentuated  the  necessity  for  some  change,  by 
which  that  section  should  have  a  fair  representation 
in  the  legislature.  There  were  other  changes  de- 
manded by  conditions  in  the  state.  The  demand  re- 
sulted in  a  call,  by  the  legislature  of  1834,  of  a  con- 
vention. The  act  provided  that  the  delegates  should 
so  amend  the  constitution  that  the  House  of  Com- 
mons should  be  composed  of  a  fixed  number  of  rep- 
resentatives, distributed  among  the  several  counties 
upon  the  basis  of  their  federal  population.  It  was 
also  provided  that  they  should,  if  deemed  wise,  pro- 
pose other  enumerated  amendments.  Among  these 
was  to  take  from  free  negroes  the  right  to  vote  which 
they  had  prior  thereto  enjoyed,  and  to  amend  the  32d 
Article  in  regard  to  the  religious  test  for  holding 
office.  The  counties  sent  as  delegates  their  strongest 
men.  Many  who  later  became  useful  and  distin- 
guished statesmen  and  judges,  answered  the  roll-call. 
Judge  Gaston  and  Richard  Dobbs  Spaight  repre- 
sented Craven,  David  L.  Swain  sat  for  Buncombe. 
The  struggle  for  supremacy  in  controlling  the  gov- 
ernment of  the  state,  by  the  rival  sections,  was  stormy 
and  at  times  bitter.  One  who  was  present  says,  "But 
for  the  kind,  moderate  and  fraternal  words  of  that 
great  North  Carolinian,  William  Gaston,  we  think 
violent  revolutionary  methods  would  have  been  re- 
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sorted  to."  It  is  only  with  Gaston,  as  a  member  of 
the  convention,  that  we  are  concerned. 

In  the  discussion  of  the  question  of  representation, 
although  representing  one  of  the  extreme  eastern 
counties,  his  course  was  so  conservative  and  patriotic 
that  he  won  the  confidence  of  the  men  of  the  west. 
A  few  years  thereafter,  one  of  the  new  western  coun- 
ties was  named  for  him  and  its  chief  town  bears  the 
name  of  Gastonia. 

Judge  Gaston  opposed  the  amendment  which  de- 
prived the  free  negroes  of  the  right  to  vote.  He  said 
that  he  felt  extremely  reluctant  to  deprive  any  hu- 
man being  of  a  right,  he  never  would  unless  he  was 
compelled  to  do  so.  The  majority  was  of  the  oppo- 
site view. 

It  was  upon  the  proposition  to  amend  the  32d 
Article,  that  Gaston  made  the  supreme  effort  of  his 
life.  Availing  ourselves  of  the  testimony  of  prob- 
ably the  only  living  witness,  we  recur  to  the  words  of 
Colonel  Creecy: 

Judge  Gaston  always  occupied  the  same  seat,  a  little  to  the 
right  and  not  far  removed  from  the  chair  of  the  President.  To 
our  youthful  imagination,  he  was  the  embodiment  of  intellectual 
qualities.  He  seemed  apart.  He  was  courteous,  but  not  famil- 
iar, and  never  indulged  in  pleasantry.  The  thirty-second  article 
had  not  been  taken  up  early  in  the  session.  The  suffrage  question 
had  been  up,  and  Gaston  had  been  conspicuous,  able  and  concil- 
iatory in  debate.  When  we  came  to  Raleigh,  the  thirty-second 
article  was  under  discussion,  and  public  interest  was  greatly  ex- 
cited. The  hall  of  the  Convention  was  crowded  with  visitors 
and  ladies.     .     .     .     Most  of  the  speeches  had  been  in  favor  of 


76  WILLIAM  GASTON  [1778 

retaining  the  thirty-second  article,  and  the  sentiments  were  ap- 
parently the  same  way.  When  the  subject  had  become  somewhat 
exhausted,  Gaston  arose  slowly  and  with  great  deliberation,  amid 
breathless  silence,  and  for  two  days  rivetted  the  attention  of  all 
present,  by  a  speech  which  is  unequalled  in  our  memory.  He 
showed  fatigue  after  speaking  the  first  day,  and  a  motion  was 
made  for  adjournment,  but  upon  some  manifestation  of  opposition 
to  the  motion  on  account  of  the  rapt  attention,  Mr.  Gaston 
commenced  to  resume  his  speech;  but  the  motion  was  renewed 
when  it  was  seen  that  Mr.  Gaston  needed  rest.  The  next  day 
the  speech  was  resumed  and  continued  to  the  regular  adjournment. 
The  fate  of  the  thirty-second  article  was  seen  before  the  speech 
was  concluded.  .  .  .  The  speech  was  a  masterly  one,  and 
probably  the  most  labored  effort  of  Gaston's  life.  All  his  powers 
were  worked  up  to  their  utmost  energy,  and  every  power  of  mov- 
ing men's  minds  was  brought  into  requisition. 

The  author  of  these  words,  writes,  November  28th, 
1905,  "That  speech  I  heard  in  the  Convention  of 
1835,  and  having  read  within  a  few  days,  am  con- 
firmed in  my  opinion  of  its  great  value."  The  con- 
vention speech  is  published  in  the  "Debates  of  the 
Convention  of  1835,"  a  rare  book  and  well  worth 
reading.  The  word  "Protestant"  was  stricken  out 
and  "Christian"  inserted. 

The  amendments  proposed  by  the  convention  were 
ratified  by  the  people,  and  the  eastern  counties 
voting  almost  solidly  against  them,  on  account  of  the 
change  in  the  basis  of  representation.  That  Judge 
Gaston's  course  was  approved  by  the  western  people 
was  manifested  in  many  ways.  In  1840,  the  Whigs 
having  a  majority  in  the  legislature,  a  prominent 
and  influential  member  of  that  body,  from  a  western 


1844]  WILLIAM  GASTON  77 

county,  addressed  a  letter  to  him,  asking  permission 
to  bring  his  name  forward  as  a  candidate  for  the 
United  States  senate.  At  the  request  of  a  number  of 
gentlemen,  his  letter,  declining  to  do  so,  was  pub- 
lished. After  expressing  his  disinclination  to  enter 
political  life,  he  says : 

With  all  my  exertions  to  tame  down  feeling  to  the  standard  of 
reason,  I  find  my  heart  yet  throbbing  at  any  indication  of  the 
favorable  opinion  of  my  fellow  citizens,  and  that  heart  will  have 
wholly  ceased  to  beat  before  I  cease  to  take  a  warm  interest  in  the 
happiness  of  this  glorious  union  and  especially  in  our  part  of  it, 
the  good  old  North  State. 

After  speaking  of  the  happiness  experienced  in  his 
domestic  enjoyment  and  his  agricultural  pursuits,  he 

says: 

Besides,  I  believe  that  the  faithful  performance  of  the  duties 
of  my  present  office,  is  as  important  to  the  public  welfare,  as  any 
service  which  it  would  be  in  my  power  in  the  political  station 
to  which  you  invite  me,  to  give  wholesome  exposition  of  the 
laws,  to  settle  the  fluctuations  and  reconcile  the  seemingly  con- 
flicting analogies  of  judicial  decisions,  to  administer  justice  in  the 
last  resort,  with  a  steady  hand  and  an  upright  purpose,  appear 
to  me  to  be  among  the  highest  of  civil  functions.  And  so  long 
as  God  spares  me  health  and  understanding  to  perform  these 
faithfully,  how  can  I  better  serve  my  country?  .  .  .  And 
particularly  I  beg  of  you  to  say  to  your  fellow-members  from  the 
West,  whom  you  represent  as  peculiarly  anxious  to  give  me  this 
proof  of  the  regard  in  which  I  am  there  held,  that  no  office 
which  it  is  within  the  power  of  the  State  to  confer  can  call 
forth  my  grateful  acknowledgment  more  fully  or  more  warmly 
than  the  assurance  that  they  have  thus  rendered  and  in  which  I 
wholly  confide  that  their  people  esteem  and  love  me. 
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The  Democratic  organ  in  Raleigh  said  that  the 
Whig  sentiment  in  the  west  was  almost  solid  for  his 
election  as  senator. 

On  November  24th,  1841,  he  writes  Reverend  Mr. 
Ryder,  President  of  Georgetown  College,  declining 
an  invitation  to  deliver  the  oration  at  the  contem- 
plated celebration  by  the  college  of  the  landing  of 
the  Pilgrim  Fathers  in  Maryland,  assigning  for  his 
refusal  several  reasons,  all  of  which  illustrate  his 
modesty,  saying: 

And  moreover  as  the  close  of  life  approaches,  calmly  and  gently 
as  I  thank  God  it  does  come  on,  I  feel  a  constantly  increasing 
desire,  and  believe  there  is  an  increasing  fitness,  that  I  may  be 
allowed  to  spend  the  remainder  of  my  days  in  the  discharge  of 
accustomed  duties,  among  accustomed  associates,  remote  from  pub- 
lic glare  and  exempt  from  the  ambitions  of  display. 

He  continued  to  discharge  his  judicial  duties,  un- 
til, on  January  23d,  1844,  while  on  the  bench,  he 
complained  of  being  ill  and  was  carried  to  his  room. 
He  was  relieved  by  his  physician,  but,  while  en- 
gaged in  earnest  conversation  that  night  with  the 
Governor,  the  Chief-Justice,  Attorney-General  and 
other  friends  who  had  called  to  see  him,  he  com- 
plained of  a  sudden  return  of  the  attack,  fell  back 
and  expired  without  a  struggle. 

On  January  25th,  1844,  the  Attorney-General 
presented  to  the  court  resolutions  adopted  by  the  Bar 
in  which  it  is  said: 

Dying  as  he  had  lived  in  the  enlightened  and  devoted  service 
of  his  country,  endued  by  learning,  adorned  by  eloquence,  with 
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his  choicest  gifts  ennobled  by  that  pure  integrity  and  that  firm 
and  undeviating  pursuit  of  right  which  only  an  ardent  and  ani- 
mating religious  faith  can  bestow  and  adequately  sustain. 

The  Attorney-General  said:  "I  cannot  speak  of 
Judge  Gaston  as  he  deserves  to  be  spoken  of.  His 
eulogy  is  on  the  lips  of  the  whole  country.  The 
force  of  his  example  will  perpetuate  his  praise." 
The  Chief-Justice,  who  "loved  him  much,"  re- 
sponded with  deep  emotion,  "We  know  that  he  was 
indeed  a  good  man  and  a  great  judge."  One  is  re- 
minded of  the  words  so  strikingly  similar  and  equal- 
ly true,  spoken  of  England's  Chief-Justice,  "The 
great  and  good  Lord  Denman."  Public  meetings 
were  held  in  many  towns  and  counties,  both  east  and 
west,  lawyers  and  laymen  joined  in  eulogies  upon 
him  and  expressions  of  grief  at  his  death.  At  the 
State  University,  of  which  he  had  been  a  trustee  for 
forty  years,  the  faculty  and  students  met  and  eulo- 
gized the  departed  citizen  and  Judge.  Dr.  William 
Hooper  wrote,  "It  must  be  a  grateful  thought  to 
North  Carolina  now  to  think  that  she  is  lavishing 
posthumous  honors  upon  her  lamented  civilian,  that 
she  has  no  reason  to  reproach  herself  with  tardy 
gratitude.  She  gave  him  while  living  everything 
within  her  gift  that  he  could  accept,  as  a  signal  of 
her  esteem  and  attachment,  and  now  bemoans  him 
when  dead  as  'one  who  is  in  bitterness  for  her  first 
born.' "  At  the  Centennial  Celebration,  held  at 
Georgetown,  1889,  in  Gaston  Hall,  Dr.  McLauch- 
lin  says,  "In  the  throng  were  descendants  of  William 
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Gaston,  whose  name  bestowed  on  the  hall  in  which 
we  sat,  is  a  household  word  at  Georgetown."  At 
Georgetown  and  Princeton  alike  honor  was  done  his 
memory.  At  his  funeral  white  and  colored,  free- 
men and  slaves  joined  in  common  grief  for  the  friend 
of  all. 

We  have  in  this  sketch  endeavored  to  let  Judge 
Gaston  be  seen  and  known  through  the  medium  of 
what  he  said  and  wrote,  rather  than  our  estimate  and 
interpretation  of  his  life  and  work.  During  his 
service  on  the  bench  but  few  dissenting  opinions 
were  written.  In  State  vs.  Miller,17  he  was  of  the 
opinion,  the  majority  of  the  Court  contra,  that  in 
the  trial  of  a  capital  felony  any  separation  of  the 
jury  pending  the  hearing,  without  necessity,  vitiated 
the  verdict  as  a  matter  of  law.  The  dissenting  opin- 
ion is  exhaustive  of  the  English  and  American  au- 
thorities.    He  says : 

Time,  which  is  the  great  innovator,  and  the  fashion  of  the 
world,  while,  as  it  passeth  away,  leaves  not  unfrequently  lasting 
changes  behind  it,  may,  perhaps,  have  produced  some  modifica- 
tion and  alteration  in  the  old  rule.  I  can  find,  however,  no 
trace  of  any  further  alteration  or  modification  of  the  rule,  eyer 
mentioned  by  the  court  in  a  capital  case.  The  separation  was 
never  allowed,  as  far  as  I  can  see  in  any  capital  case,  unless 
necessity  required  it.  .  .  .  One  of  the  duties  of  judges  is  to 
hand  down  the  deposit  of  the  law,  as  they  have  received  it  without 
addition,  diminution,  or  change.  It  is  a  duty,  the  faithful  per- 
formance of  which  is  exceedingly  difficult.  They  must  refrain 
from  any  tempting  novelties,  listen  to  no  suggestion  of  expediency, 

17 18  North  Carolina  Reports,  500. 
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give  in  to  no  plausible  theories,  and  submit  to  be  deemed  old- 
fashioned  and  bigoted  formalists,  when  all  around  are  running  on 
the  supposed  career  of  liberal  improvements. 

Again  he  says : 

As  all  human  institutions  in  the  progress  of  time  become  more 
or  less  disordered,  so  every  legal  rule,  however  well  defined  and 
clearly  established,  will  be  more  or  less  deformed  by  anomalies, 
which  may  gradually  be  so  incorporated  in  the  rule  itself  that 
they  can  not  be  got  rid  of  without  violence.  It  may  then  be  the 
part  of  wisdom  to  bear  with  them,  but  for  their  sake  the  rule 
itself  is  not  to  be  destroyed.  In  jurisprudence,  as  in  logic,  ex- 
ceptions prove  the  rule. 

Judge  Battle  says  that  this  opinion  "has  been  pro- 
nounced, by  a  very  competent  judge,  to  be  one  of  the 
finest  judicial  arguments  to  be  found  in  this  country." 

I  find  but  one  of  his  opinions  overruled.  In  Clay- 
ton vs.  Liverman 1S  he,  together  with  Chief-Justice 
Ruffin,  held  that  a  paper  writing  executed  by  two 
persons,  making  after  their  deaths,  a  joint  disposi- 
tion of  their  property,  could  not  be  admitted  to  pro- 
bate. Judge  Daniel  dissented.  The  Court,  in  re 
Davis,  overruled  the  decision,  adopting  the  dissent- 
ing opinion  as  the  law.19 

Let  us  in  closing  take  a  glimpse  of  the  personal 
and  social  side  of  Judge  Gaston.  It  does  not  seem 
to  have  occurred  to  any  North  Carolinian  that  the 
preservation  of  letters,  journals  or  other  records  of 
the  acts,  doings,  thoughts,  and  experiences  of  men 

> 
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were  worth  while.  Such  sketches  as  we  have  are 
rather  the  estimates  of  admiring  friends  than  the 
words  and  doings  of  the  men  as  they  spoke  or  re- 
corded them.  It  is  so  with  Judge  Gaston.  Re- 
curring to  the  source,  so  often  resorted  to  in  this 
sketch,  we  have  a  description  of  his  personal  appear- 
ance in  1835: 

Just  touching  the  verge  of  venerable  age,  with  finely  chiseled, 
classic  features,  calm,  contemplative,  thoughtful  brow  and  manly 
person;  the  scholarly  stoop  increasing  rather  than  marring  the 
effect  of  the  tout  ensemble.  Personation  of  intellectual  intelli- 
gence. 

An  account  of  an  evening  spent  with  him  by  the 
same  University  student,  gives  his  impression  of  him 
in  conversation. 

The  style  was  peculiarly  attractive ;  easy,  graceful,  tasteful,  and 
unostentatious.  Sometimes  addressing  himself  to  us  (two  stu- 
dents) and  making  us  feel  that  we  were  a  part  though  not 
magna  pars  of  the  performance. 

Judge  Battle,  who  knew  him  well  for  many  years, 
says  of  him: 

A  kind  master,  a  fond  father,  a  true  friend,  a  most  amusing 
arid  instructive  companion,  he  made  the  social  intercourse  of 
life  a  source  at  once  of  pleasure  and  profit.  None  could  make 
the  grave  remark,  none  could  tell  the  laughable  anecdote  better 
than  he.  An  evening  spent  among  his  friends  always  left  them 
in  doubt  whether  to  admire  most  the  extent  of  his  information, 
the  depth  of  his  erudition,  the  variety  of  his  powers,  or  the  easy, 
cheerful,  instructive  flow  of  his  conversation. 

In  one  of  the  many  eulogies  pronounced  at  the 
time  of  his  death^  Honorable  Edward  Stanly  said: 
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Who  has  ever  met  him  at  the  social  board  within  the  limits 
of  becoming  mirth,  when  "  aged  ears  played  truant  to  his  tales," 
who  that  ever  spent  such  an  hour  with  him  did  not  find  time 
treading  on  flowers  ?  Who  that  ever  saw  him  thus  did  not  think 
those  were  the  green  spots  in  memory's  waste? 

In  the  charmingly  written  life  of  Colonel  Seaton, 
of  the  National  Intelligence,  in  his  young  manhood 
a  resident  of  Raleigh,  we  have  a  pleasant  picture  of 
the  social  life  of  the  town.  "There  sat  the  genial 
Judge  Gaston,  who  was  equally  happy  in  sentimental 
song  and  convivial  chorus,  or  in  racy  anecdote." 
Mr.  Busbee  thus  spoke  of  him,  "In  the  sacred  pri- 
vacy of  his  family,  he  was  singularly  attractive,  and 
deeply  beloved  by  all  who  came  within  the  sphere 
of  his  influence.  His  buoyant  and  almost  boyish 
cheerfulness  rendered  him  the  life  of  the  home  circle, 
the  unfailing  delight  of  children,  the  kindly  mentor 
of  youth,  the  comrade  and  friend  of  older  years." 
Mr.  Webster,  with  whom  he  served  in  congress,  wrote, 
"The  table-talk  of  William  Gaston  of  North  Caro- 
lina would  make  a  most  interesting  and  instructive 
book."  Mr.  Edward  Everett,  when  in  Newbern, 
was  shown,  by  request,  the  Gaston  tomb,  when  he 
said,  "This  marble,  so  polished,  is  a  fit  emblem  of  the 
mind  of  the  great  man,  whose  dust  it  covers." 

Judge  Gaston  was  thrice  married.  His  last  male 
descendant  was  mortally  wounded  at  Sharpsburg. 
The  purpose  of  this  sketch  is  to  portray  him  as  a 
great  legislator,  lawyer,  and  judge.  In  his  last  let- 
ter to  his  eldest  daughter,  he  expressed  his  ideal  of 
the  judicial  office. 
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To  administer  justice  in  the  last  resort,  to  expound  and  apply 
the  laws  for  the  advancement  of  right  and  the  suppression  of 
wrong,  is  an  ennobling  and  indeed  a  holy  office,  and  the  exercise 
of  its  functions,  while  it  raises  my  mind  above  the  mists  of  earth, 
above  cares  and  passions,  into  a  pure  and  serene  atmosphere, 
always  seems  to  impart  fresh  vigor  to  my  understanding  and  a 
better  temper  to  my  whole  soul. 

These  are  indeed  the  sentiments  of  a  "good  man 
and  a  great  judge." 


WILLIAM  CRANCH. 


85 


WILLIAM  CRANCH. 

From  a  daguerreotype,  the  property  of  Mrs,  Anna  G.  DuBois,  the 
granddaughter  of  Judge  Cranch. 


WILLIAM   CRANCH. 

1769-1855- 


ALEXANDER  BURTON  HAGNER, 

ex-Associate-Justice  of  the  Supreme  Court  of  the  District  of  Columbia. 

WILLIAM  CRANCH  was  born  in  Weymouth, 
Massachusetts,  on  the  17th  of  July,  1769. 
He  was  the  only  son  of  Richard  Cranch, 
a  native  of  Devonshire,  England,  who  settled 
in  Braintree,  Massachusetts,  in  1720,  at  the  age  of 
twenty.  The  father  was  a  man  of  much  energy  and 
intelligence  and  of  versatile  attainments,  pursuing 
with  success  first  the  craft  of  watchmaker  and  other 
mechanical  occupations.  During  the  Revolution  he 
was  an  ardent  patriot.  He  became  the  postmaster 
of  the  town,  a  judge  of  the  Court  of  Common  Pleas, 
and  in  turn  representative  and  senator  in  the  Legisla- 
ture. Though  unassisted  by  instructors  he  became 
a  respectable  scholar,  and  received  the  honorary  de- 
gree of  A.  M.  from  Harvard  University.  His  wife 
was  the  sister  of  Mrs.  Abigail  Adams,  the  wife  of 
President  John  Adams,  and  the  marked  proficiency 
of  her  son  in  his  early  education  is  ascribed  to  the 
careful  instruction  of  his  clever  mother.  At  the  age 
of  fifteen  William   Cranch   entered  the   freshman 
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class  at  Harvard,  his  first  cousin,  John  Quincy 
Adams,  two  years  his  senior,  being  one  of  his  class- 
mates. In  1787,  in  his  19th  year,  young  Cranch 
graduated  with  honors,  and  later  in  life  he  was  ad- 
mitted to  the  degree  of  Doctor  of  Laws  by  the  Uni- 
versity. 

The  characteristics  that  distinguished  the  mature 
man  throughout  his  long  life  were  fully  fore- 
shadowed in  the  interesting  and  apparently  candid 
journal  kept  by  his  cousin,  John  Quincy  Adams, 
which  has  been  published  by  Charles  Francis 
Adams,  under  the  title  "Life  in  a  New  England 
Town."  There  appears  in  this  journal  as  of  the  date 
of  the  19th  of  March,  1787,  the  following  entry: 

William  Cranch,  of  Braintree,  was  17  the  17th  of  last  July. 
The  ties  of  blood,  strengthened  by  those  of  the  sincerest  friend- 
ship, unite  me  to  him  in  the  nearest  manner.  Our  sentiments 
upon  most  subjects  are  so  perfectly  similar  that  I  could  not 
praise  his  without  being  conscious  of  expressing  an  applause  of 
my  own.  His  manners,  however,  I  can  pronounce  amiable,  his 
spirit  nobly  independent,  judgment  sound  and  his  imagination 
lively.  His  thirst  for  useful  knowledge  and  his  fondness  for 
study  is  not  surpassed  by  that  of  any  individual  in  the  class. 
Happy  were  it  for  me  if  with  a  perfect  coincidence  in  his 
opinions  in  general,  I  could  unite  the  same  talents  and  the  same 
accomplishments. 

Truly  in  this  case  the  child  was  father  of  the  man ; 
for  throughout  his  official  career  there  were  evinced 
in  a  more  perfect  degree  the  untiring  love  of  study 
and  research ;  the  fearless  independence  with  sound 
and  impartial  judgment  accompanied  by  a  kindli- 
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ness  of  disposition,  so  clearly  discerned  in  the 
analysis  of  his  character  written  by  his  youthful 
kinsman. 

Immediately  after  his  graduation  he  entered  upon 
the  study  of  the  law  under  one  of  the  judges  of  the 
Supreme  Court  of  Massachusetts,  and  was  admitted 
to  the  bar  in  1790.  He  commenced  the  practice  in 
Braintree,  attending  the  courts  of  the  adjoining 
counties  of  Massachusetts  and  New  Hampshire. 
After  the  example  of  young  lawyers  of  that  day,  he 
obtained  the  position  of  justice  of  the  peace  for  Essex 
County,  which  furnished  his  first  judicial  experi- 
ence. In  the  same  year  he  was  employed  as  legal 
agent  in  the  District  of  Columbia  of  the  celebrated 
firm  of  Morris,  Greenleaf  &  Nicholson  in  the  man- 
agement of  their  extensive  purchase  and  sales  of  lots 
in  what  was  then  called  the  Federal  City,  and  in 
various  parts  of  the  country.  This  compelled  him 
to  move  to  Washington  and  engrossed  his  attention 
until  the  failure  of  the  great  speculation,  which  to 
some  extent  involved  Mr.  Cranch  in  pecuniary 
troubles,  and  compelled  him  to  surrender  his  prop- 
erty and  take  the  benefit  of  the  insolvent  laws. 
Later  in  life,  although  legally  discharged  of  the 
claims,  he  settled  them  all  with  the  creditors.  This 
ill-fortune  made  him  determine  to  abandon  the 
practice  of  law  and  return  to  Massachusetts,  but  his 
appointment  by  the  President  as  one  of  the  Commis- 
sioners of  the  District  caused  him  to  reconsider  his 
purpose.    The  first  session  of  congress  that  met  in 
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Washington  City  assembled  on  the  17th  November, 
1800,  and  continued  until  the  3d  of  March,  1801, 
being  the  last  congress  occurring  during  the  presi- 
dency of  John  Adams.  Up  to  that  time  there  had 
been  no  provision  by  congress  to  establish  courts 
within  the  District  of  Columbia,  but  on  the  27th  of 
February,  1801,  congress  established  there  a  Circuit 
Court  to  consist  of  a  Chief-Judge  and  two  associate- 
Judges,  and  William  Kilty  was  nominated  to  the 
post  of  Chief-Judge  and  James  Marshall  and  Wil- 
liam Cranch  as  associate-Judges.  They  received 
their  commissions  and  the  new  court  held  its  first 
term,  as  prescribed  by  the  Act,  in  Alexandria  for 
the  Virginia  portion  of  the  District,  in  April,  1801 ; 
and  in  June,  1801,  the  first  term  for  the  Maryland 
part  of  the  District  was  held  in  Washington.  Four 
terms  of  the  court  were  subsequently  held  at  Alex- 
andria and  Washington  alternately,  before  the  open- 
ing of  the  new  session  of  congress,  which  began  on 
the  7th  day  of  December,  1801,  under  the  presidency 
of  Mr.  Jefferson.  On  the  13th  of  February,  1801, 
before  the  establishment  of  the  District  of  Colum- 
bia courts,  congress  had  passed  an  Act  "to  provide 
for  the  more  convenient  organization  of  the  Courts 
of  the  United  States,"  by  which  the  states  of  the 
Union  were  divided  into  twenty-two  districts  which 
were  classed  into  six  circuits,  for  each  of  which  cir- 
cuits three  judges  were  appointed,  and  for  each  of 
the  districts  one  judge.  These  appointments  were 
intended  to  displace  all  the  Federal  Judges,  except 
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those  of  the  Supreme  Court,  then  holding  place  under 
the  United  States  Government.  After  his  inaugura- 
tion, Mr.  Jefferson  caused  it  to  be  understood  that 
none  of  the  judges  appointed  under  that  law  would 
be  recognized  by  the  President  as  entitled  to  hold 
the  places  that  might  have  been  assigned  to  them; 
and  on  the  9th  of  March,  1802,  the  new  Congress 
passed  a  law  designed  effectively  to  repeal  the  Act 
of  13th  of  February,  1801,  which  had  created  them, 
and  reinstated  the  authority  of  the  judges  who  had 
been  in  office  before  the  passage  of  the  last  named 
act. 

But  the  repealing  Act  made  no  reference  to  the 
jurisdiction  of  the  courts  of  the  District  of  Colum- 
bia established  by  the  Act  of  the  27th  of  February, 
1 801,  nor  to  the  limitation  of  their  tenure,  and  no 
justification  existed  for  attacking  the  regularity  of 
their  commissions  or  stigmatizing  them  with  the  po- 
litical nickname  of  "Midnight  Judges."     They  con- 
tinued to  hold  their  terms  without  change  until  1806, 
when  Judge  Kilty,  who  had  been  appointed  Chan- 
cellor of  Maryland,  resigned  his  place  as  Chief- 
Judge,  and  Judge  Cranch  was  appointed  by  Mr. 
Jefferson  to  fill  the  vacancy.     As  Judge  Cranch  was 
well  known  to  be  a  pronounced  Federalist,  his  ap- 
pointment by  a  republican  President  was  scarcely  a 
greater  surprise  to  the  public  generally  than  it  was 
to  the  Judge  himself.     The  astonishment  was  the 
greater  because  of  Judge  C ranch's  intimate  connec- 
tion with  his  uncle,  President  John  Adams,  whose 
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relations  with  Mr.  Jefferson  were  personally  so 
unfriendly  that  he  had  left  the  seat  of  Government 
on  the  day  before  the  inauguration  of  his  successful 
rival  to  avoid  being  present  at  the  ceremony.  The 
selection  tended  to  show  that  the  extent  of  Mr.  Jef- 
ferson's political  antipathies  had  been  exaggerated, 
and  that  no  such  feeling  would  control  the  President 
where,  as  in  the  case  then  before  him,  he  recognized 
the  eminent  fitness  of  the  appointee  for  an  important 
office. 

At  the  time  of  his  promotion  Judge  Cranch  was 
the  reporter  for  the  Supreme  Court  of  the  United 
States.  The  first  term  of  that  tribunal  had  been  held 
in  February,  1790,  at  the  then  seat  of  government  in 
New  York  City.  In  consequence  of  the  almost  en- 
tire absence  of  business  before  the  court,  it  had  ad- 
journed from  time  to  time  until  August  Term,  1790, 
when  in  the  city  of  Philadelphia,  which  was  then 
the  seat  of  government,  the  court  heard  argument  in 
the  interesting  case  of  Georgia  vs.  Brailsford.  Its 
first  session  in  Washington  City  was  held  at  its  Au- 
gust term,  1801,  when  John  Marshall  presided  as 
Chief-Justice.  The  only  publications  of  the  opin- 
ions of  the  Court  up  to  that  time  were  scattered  ir- 
regularly through  the  second,  third  and  fourth  vol- 
umes edited  by  Alexander  James  Dallas,  under  the 
description  in  the  title-page  as  "Dallas'  Reports  of 
Cases  ruled  and  adjudged  by  Courts  of  the  United 
States  and  Pennsylvania  before  and  since  the  Revo- 
lution."   Volume  One  contains  only  decisions  be- 
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fore  the  Revolution.  The  first  entry  of  any  pro- 
ceeding in  the  Supreme  Court  appears  on  page  399 
of  2d  Dallas ;  the  previous  pages  of  the  book  and  all 
the  latter  part  being  taken  up  with  the  decisions  of 
the  courts  of  Pennsylvania.  In  3d  and  4th  Dallas, 
the  report  of  the  proceedings  of  the  Supreme  Court 
appear  mingled  with  decisions  of  the  Pennsylvania 
courts,  and  of  some  of  the  courts  of  Delaware  and 
New  Hampshire.  The  minutes  of  the  Clerk's  Of- 
fice of  the  Supreme  Court  contain  no  entry  of  the 
appointment  of  Mr.  Dallas  as  reporter,  and  he  ap- 
pears to  have  acted  as  such  only  with  the  acquies- 
cence of  the  court.  On  the  retirement  of  Mr. 
Dallas,  this  work  was  taken  up  by  Judge  Cranch, 
who,  as  stated  by  Mr.  Carson  in  his  History  of  the 
Supreme  Court,  was  the  first  regularly  appointed 
reporter,  although  no  such  entry  appears  in  the  min- 
utes of  the  court.  In  the  preface  to  1st  Cranch,  the 
new  reporter  adverted  to  the  difficulties  he  had  ex- 
perienced in  obtaining  accurate  notes  of  the  argu- 
ments and  sometimes  of  the  decisions  themselves, 
but  refers  with  satisfaction,  as  if  it  were  a  novelty 
in  prospective,  to  the  practice  then  introduced  by 
the  Judges  of  giving  opinions  in  writing,  which 
would  afford  great  relief  to  the  reporter;  and  with 
characteristic  modesty  he  promised  to  publish  future 
volumes  if  his  presentation  of  the  present  one  should 
be  considered  "  adequate  to  the  task."  The  notes  of 
the  nine  volumes  published  by  Judge  Cranch  were 
taken  by  himself  in  shorthand.    Those  volumes  em- 
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brace  the  causes  disposed  of  up  to  February  Term, 
1 816,  and  contain  a  large  proportion  of  the  most  im- 
portant opinions  delivered  by  Chief-Justice  Marshall 
and  his  colleagues  during  that  formative  period  in 
which  the  Court  was  exploring  to  their  source  the 
great  fundamental  principles  of  the  Constitution, 
after  listening  to  arguments  by  the  most  distinguished 
advocates  who  ever  appeared  before  it;  and  expound- 
ing its  views  of  the  hitherto  unsuspected  amplitude 
of  the  Constitutional  powers  and  their  just  limita- 
tions. The  reporter's  work  as  shown  in  these  vol- 
umes must  fairly  be  considered  as  "adequate  to  the 
task"  he  had  so  modestly  assumed. 

In  the  meantime  the  business  of  the  courts  of  the 
District  of  Columbia  had  steadily  increased  in  vol- 
ume and  importance.  Jurisdiction  of  the  admiralty 
and  other  duties  of  the  District  Courts,  and  in  ap- 
peals from  the  decisions  of  the  Commissioner  of  Pat- 
ents, had  been  added  by  statute  to  the  duties  of  the 
Chief-Judge. 

These  and  other  increasing  engagements  were 
doubtless  influential  in  deciding  him  to  discontinue 
his  connection  with  the  reports  of  the  Supreme 
Court.  He  must  then  also  have  contemplated  the 
preparation  of  the  reports  of  his  own  court,  which, 
as  he  stated  in  his  preface,  he  believed  would  be  of 
peculiar  importance  not  only  to  the  citizens  of  the 
District,  to  Congress,  and  to  all  the  officials  of  the 
Government  but  to  all  citizens  of  the  United  States. 
These  reports  comprehended  the  period  from  1801 
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to  1841.  The  six  volumes  were  published  in  1852, 
and  contain  the  reports  of  more  than  two  thousand 
one  hundred  cases  of  the  much  greater  number  dis- 
posed of  by  the  court.  There  were  difficulties  pecu- 
liar to  this  judicial  work,  which  must  have  rendered 
it  exceptionally  perplexing  to  a  lawyer  fresh  from 
Massachusetts;  as  so  many  of  the  laws  and  rules  of 
procedure  and  practice  to  which  he  was  accustomed 
differed  from  those  in  force  in  Virginia  and  Mary- 
land perhaps  in  a  more  marked  degree  than  they  did 
from  those  of  any  other  states.  A  lawyer  assuming 
a  judicial  office  in  the  District  of  Columbia  en- 
countered further  embarrassment  because  the  Dis- 
trict embraced  two  counties,  one  in  Maryland  and 
the  other  in  Virginia,  and  the  Act  establishing  the 
court  provided  that  the  laws  of  the  state  to  which 
either  county  had  belonged  as  they  existed  at  the 
time  of  the  cession,  should  remain  in  force  in  such 
county.  It  resulted  that  the  court  was  often  obliged 
to  announce  decisions  in  one  county  at  variance  with 
those  it  was  compelled  to  make  in  the  other. 

In  1830,  at  the  session  of  the  court  in  Alexandria, 
a  white  man  was  convicted  of  murder.  In  passing 
sentence  the  Chief-Judge  used  these  words,  which  are 
characteristic  of  his  vigorous  style : 

If  you  had  not  premeditated  vengeance  —  if  you  had  not 
taken  advantage  of  the  situation  of  your  adversary  —  if  you 
had  not  deluded  him  into  confidence  by  the  assurance  that  you 
had  no  deadly  weapon  —  if  you  had  not  provoked  him  to  the 
combat  that  you  might  have  a  pretext  for  executing  the  ma- 
licious suggestions  of  your  heart  —  if,  when  he  had  fallen,  you 
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had  not  stamped  upon  his  breast  to  insure  your  fatal  purpose, 
it  is  possible  that  the  humanity  of  the  jury  might  have  saved  you 
from  your  awful  fate.  But  your  guilt  has  been  too  manifest 
for  even  humanity  to  plead  your  cause. 

The  punishment  of  death  was  but  a  just  retribu- 
tion for  such  a  crime.  But  immediately  afterwards 
the  Chief-Judge  was  called  upon  to  pass  sentence 
upon  a  negro  who  was  convicted  of  house-breaking 
and  robbery,  and  he  was  obliged  to  condemn  the 
prisoner  to  be  hung  under  the  Virginia  statute  in 
force  at  the  session,  which  retained  the  ancient  Eng-  - 
lish  punishment  for  that  crime,  though  it  had  long 
been  abolished  as  to  the  Maryland  portion  of  the 
District.  The  contrast  between  the  atrocity  of  such 
a  murder  and  the  theft  of  a  few  dollars  emphasized 
the  injustice  of  awarding  the  same  punishment  in 
each  case.  After  pronouncing  the  sentence  of  death 
in  the  latter  case  the  Chief-Judge  made  a  presen- 
tation of  the  facts  to  the  President,  which  resulted 
in  a  mitigation  of  the  sentence. 

The  existence  of  slavery  throughout  the  District 
of  Columbia  was  another  circumstance  calculated  to 
embarrass  the  Judge,  who  found  himself  for  the 
first  time  in  a  community  where  it  was  so  important 
an  interest.  If  one  might  infer  his  private  opinions 
from  his  previous  intimate  association  with  his  near 
kinsmen  and  friends,  the  Adams  family,  whose  aver- 
sion to  the  system  was  well  known,  one  might  well 
conclude  Judge  Cranch  was  strongly  opposed  per- 
sonally to  slavery,  but  throughout  his  entire  admin- 
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istration  of  the  law  nothing  appeared  in  his  judicial 
demeanor  or  decisions  to  indicate  any  bias  for  or 
against  the  slave  or  the  master  inconsistent  with  his 
impartial  duty  as  a  minister  of  justice;  and  his  ju- 
dicial balance  was  held  by  him  with  even  hands  for 
more  than  half  a  century  before  all  men  in  the  com- 
munity; some  of  whose  members  might  well  have 
been  excused  for  observing  his  actions  in  the  matter 
with  something  of  anxiety  or  even  of  distrust,  until 
they  had  learned  to  understand  him  well. 

Among  these  numerous  reported  decisions  made 
during  a  period  of  more  than  fifty  years,  by  a  court 
which  consisted  practically  of  two  different  juris- 
dictions, administering  differing  laws,  in  part  under 
a  worn-out  system,  and  in  part  under  new  provisions 
not  yet  fully  adjusted  to  the  existing  conditions,  one 
would  be  prepared  to  find  some  rulings  apparently 
inconsistent  with  decisions  made  elsewhere;  and 
among  the  multitude  of  cases  that  presented  them- 
selves with  kaleidoscopic  variety  were  many  worthy 
of  notice  because  of  their  novelty  and  public  interest. 
A  few  of  them  may  be  noticed  briefly  as  bearing 
upon  the  methods  of  the  Chief-Judge  in  administer- 
ing his  office. 

For  several  years  Washington  City  had  been 
pestered  by  the  publications  of  a  Mrs.  Anna  Royall, 
which  contained  defamatory  statements  abusing 
many  citizens  holding  official  positions  in  the  city. 
In  1829  the  public  patience  seems  to  have  become  ex- 
hausted, and  the  publisher  was  indicted  as  a  common 
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slanderer  and  brawler,  and  as  "a  common  scold," 
and  on  this  latter  charge  the  jury  rendered  a  verdict 
of  guilty.     On  motions  in  arrest  and  for  a  new  trial, 
the  defendant's  counsel  insisted,  among  other  ob- 
jections, that  the  only  punishment  known  to  the  com- 
mon law  of  England  for  a  common  scold  was  the 
ducking  stool,  which  was  obsolete  in  England  and 
in  Maryland,  and  was  therefore  obsolete  in  the  Dis- 
trict of  Columbia ;  and  if  that  punishment  were  still 
in  existence  in  the  District  it  must  be  held  to  be 
"barbarous  and  unusual,"  and  as  such  forbidden  by 
the  Bill  of  Rights  of  Maryland,  and  hence  the  tra- 
verser could  not  be  punished  at  all.     Chief-Judge 
Cranch,  in  an  interesting  opinion  full  of  the  ancient 
learning,  held  that  the  ducking  stool  was  not  the 
only  admissible  punishment  at  the  common  law  for 
a  common  scold,  nor  was  its  use  at  the  common  law 
confined  to  the  punishment  of  women,  but  was  ap- 
plicable to  men  in  certain  cases;  and  that  although 
the  punishment  of  ducking  may  have  become  obso- 
lete, yet  the  offense  of  being  a  common  scold  was  not 
obsolete,  but  remained  a  common  nuisance,  and  as 
such  was  punishable  by  fine  and  imprisonment,  like 
other  misdemeanors.    The  defendant  was  therefore 
sentenced  to  pay  a  fine,  to  give  security  for  her  good 
behavior  for  one  year,  and  to  stand  committed  until 
the  fine  and  costs  were  paid.    The  defendant's  coun- 
sel, to  sustain  his  contention  that  the  ducking  stool 
was  the  only  punishment  for  a  common  scold,  had 
cited  a  decision  in  6th  Modern  Reports  on  page  213, 
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where  the  court  had  been  asked  to  enlarge  the  time 
for  the  punishment  of  ducking  a  woman  who  had 
been  convicted  of  the  offense,  because  of  the  alleged 
illness  of  the  prisoner;  in  which  Lord  Chief-Justice 
Holt  agreed  to  "enlarge  the  time  to  the  next  term  to 
see  how  the  woman  would  behave  herself  in  the  mean- 
time," but  added,  "the  ducking  would  rather  harden 
than  cure  her,  and  if  she  was  once  ducked  she  would 
scold  all  the  days  of  her  life."  Judge  Cranch,  with 
a  fine  judicial  scorn  of  Lord  Holt's  well  intended 
humor,  in  commenting  on  this  language  as  not  neces- 
sarily importing  Holt's  opinion  that  ducking  was 
the  only  punishment  for  a  common  scold,  said : 

The  argument  drawn  from  the  playful  expressions  of  Lord 
Chief- Justice  Holt  does  not  warrant  so  grave  a  conclusion. 
They  were  intended  probably  only  to  excite  surprise  by  their  ex- 
aggeration, for  surprise  is  sometimes  an  approximation  to  wit. 

If  Lord  Campbell's  statement  in  his  biography  of 
Lord  Holt  is  correct  as  to  the  matrimonial  infelici- 
ties of  the  Chief-Justice  and  his  wife,  and  that  "they 
lived  together  on  the  worst  possible  terms,"  his  skep- 
tical suggestion  as  to  the  impossibility  of  ever  curing 
a  common  scold  as  asserted  by  that  mis-matched 
Chief-Justice,  may  have  been  inspired  by  personal 
experience  with  a  lady  of  that  propensity,  rather 
than  by  any  disposition  on  his  part  to  be  witty  by 
"exciting  surprise." 

As  far  back  as  April,  1790,  an  Act  of  Congress 
had  declared  that  benefit  of  clergy  should  not  be 
allowed  for  any  crime  of  which  the  punishment  was 
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death;  but  at  November  term,  1825,  in  Alexandria, 
John  Clark,  a  slave,  indicted  for  murder,  but  found 
guilty  of  manslaughter,  was  sentenced  by  the  court 
to  be  burnt  in  the  hand  and  whipped  with  ten 
stripes.1  And  as  recently  as  May  term,  1835,  in 
Alexandria,  "on  indictment  for  murder  changed 
to  one  for  manslaughter,"  the  prisoner,  a  slave,  who 
was  found  guilty,  received  a  similar  sentence.2  In 
that  jurisdiction  the  sentence  of  branding  was  in- 
flicted by  burning  the  prisoner  on  the  brawn  of  his 
left  hand  with  the  handle  of  the  great  key  of  the 
jail  after  it  had  been  heated  by  the  jailer. 

In  Williamson  vs.  Ringgold,3  the  Chief-Judge,  in 
1830  (Thurston  dissenting),  in  a  carefully  prepared 
opinion  disapproved  of  the  previous  decision  of  his 
court  in  1812  4  and  of  that  of  the  Court  of  Appeals 
of  Maryland,5  that  one  cannot  maintain  a  replevin 
for  his  goods  previously  taken  by  an  officer  and  thus 
in  custodia  legis. 

In  4th  Cranch  Circuit  Court  Reports,6  Baldwin 
sued  for  medical  services  rendered  to  Woodside. 
The  principal  defense  was  that  the  plaintiff  had  no 
right  to  recover  because  he  had  not  obtained  a  li- 
cense to  practice  medicine  from  the  Medical  Society 
of  the  district.     The  plaintiff,  who  argued  his  own 

1  United  States  vs.  Clark,  2  Cranch's  Reports,  620. 

1  United  States  vs.  Fry,  4  Cranch's  Circuit  Court  Reports,  540. 

3  4  Cranch's  Circuit  Court  Reports,  467. 

4  Birch  vs.  Gittings,  2  Cranch's  Circuit  Court  Reports,  66. 

5  Cromwell  vs.  Owens,  7  Harris  and  Johnson  Reports,  55. 
0  Page  174. 
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cause,  contended  that  the  provision  of  the  charter 
forbidding  one  to  practice  without  such  license 
under  penalty  to  be  recovered  by  indictment,  etc., 
was  not  a  prohibition  to  practice,  especially  as  the 
society  had  neglected  to  appoint  a  board  of  exam- 
iners authorized  to  issue  such  license ;  and  the  court 
took  this  view  of  the  matter;  and  this  ruling  has 
since  been  followed  in  subsequent  cases.7 

The  defendant  had  also  insisted  there  could  be  no 
recovery  because  of  bad  practice  by  the  self-educated 
practitioner  in  administering  a  dangerous  and  ex- 
cessive dose  liable  to  destroy  life.  The  plaintiff  in 
reply  called  attention  to  the  fact  that  the  defendant 
was  now  alive  and  present  in  court  resisting  payment 
to  the  plaintiff  for  services  in  saving  his  life;  an 
argument  which  seems  to  have  prevailed,  for  a  judg- 
ment was  given  for  the  plaintiff. 

The  first  steps  taken  in  a  court  of  justice  to  arrest 
the  progress  of  Burr's  conspiracy  were  commenced 
in  the  Circuit  Court  of  the  District  of  Columbia  on 
the  23d  of  January,  1807,  when  a  motion  was  made 
by  Walter  Jones,  the  District  Attorney,  on  behalf  of 
the  United  States,  that  the  court  should  issue  a  bench 
warrant  to  arrest  Eric  Bollman  and  Samuel  Swart- 
out  upon  the  charge  of  treason.  These  persons,  who 
had  been  seized  in  New  Orleans  upon  a  military 
order  by  General  Wilkinson,  the  Commander-in- 
Chief,  without  process  of  court,  and  brought  from 
that  city  under  military  guard,  arrived  in  Washing- 

7  United  States  vs.  Williams,  5  Cranch's  Circuit  Court  Reports,  62. 
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ton  on  the  22d  of  January,  where  they  were  im- 
prisoned in  the  Marine  Barracks.  The  motion  was 
founded  upon  an  affidavit  of  General  Wilkinson 
made  in  New  Orleans,  and  was  accompanied  by  a 
printed  copy  of  the  special  message  which  had  been 
sent  to  Congress  by  President  Jefferson  on  the  pre- 
vious day.  Mr.  Jones  informed  the  court  he  made 
the  motion  in  obedience  to  instructions  from  the 
President,  whose  wish  it  was  that  the  accused  should 
be  delivered  to  the  civil  authority,  and  this  assertion 
was  in  accord  with  the  statement  of  the  President 
in  his  message  to  congress.  The  motion  was  ad- 
journed until  the  next  day,  when  a  petition  was  filed 
in  behalf  of  the  prisoners  for  a  writ  of  habeas  cor- 
pus alleging  their  illegal  detention  without  process 
of  law  or  information  of  the  cause  of  their  arrest. 
After  argument  the  court  (Chief-Judge  Cranch  dis- 
senting) ordered  the  bench  warrant  to  issue,  return- 
able on  the  26th  instant.  On  that  day,  the  prisoners 
being  present  in  court,  the  District  Attorney  moved 
they  should  be  committed  to  trial  upon  the  charge 
of  treason,  without  bail.  Mr.  Rodney,  the  Attorney- 
General,  said  he  lamented  the  unfortunate  situation 
of  Mr.  Bollman,  the  intrepid  rescuer  of  Lafayette, 
but  insisted  the  court  should  not  shut  its  eyes  to  the 
executive  communication,  and  ought  not  to  yield  to 
the  application  of  the  accused  to  allow  them  to  be 
heard  by  counsel  upon  the  motion. 

The  court,  however,  decided  to  hear  argument, 
and  Messrs.  C.  Lee  and  Francis  S.  Key  were  heard 
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against  the  motion,  and  the  counsel  of  the  United 
States,  in  its  support;  after  which  the  court  (Chief- 
Judge  Cranch  dissenting)  ordered  the  prisoners  to 
be  committed  without  bail  for  the  crime  of  treason. 
Each  of  the  judges  delivered  a  separate  opinion  at 
considerable  length,  all  of  which  are  given  at  large 
in  the  Report.8 

Chief-Judge  Cranch,  in  his  dissenting  opinion 
stated  that  the  previous  doubts  which  had  caused 
him  to  dissent  from  the  opinions  of  his  brethren  arose 
upon  the  question  whether  the  charges  and  facts  then 
before  them  showed  such  probable  cause  as  would 
justify  a  commitment  upon  a  charge  of  treason,  and 
that  these  doubts  had  been  much  confirmed  upon 
further  deliberation  and  examination  of  the  evidence 
and  the  law.  He  then  declared  his  opinion  that 
"there  were  no  facts  before  the  court,  supported  by 
oath  or  affidavit,  showing  probable  cause  for  the  be- 
lief that  treason  had  been  committed  by  the  persons 
charged;"  that  the  facts  to  be  stated  on  oath  must 
be  such  as  would  "induce  a  reasonable  probability 
that  all  the  acts  had  been  done  which  constitute  the 
offense  charged ;"  that  executive  communications  not 
on  oath  or  affirmation  cannot,  under  the  words  of 
the  Constitution,  be  received  as  sufficient  evidence 
in  a  court  of  justice  to  charge  a  man  with  treason, 
much  less  to  commit  him  for  trial: 

In  times  like  these,  when  the  public  mind  is  agitated  and  war 
and  rumors  of  wars,  plots,  conspiracies  and  treasons  excite  alarm, 


8  United  States  vs.  Bollman  &  Swartout,  1  Cranch's  Reports,  379. 
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it  is  the  duty  of  the  Court  to  be  peculiarly  watchful  lest  the 
public  feeling  should  reach  the  seat  of  justice.  The  constitu- 
tion was  made  for  times  of  commotion.  In  the  calm  of  peace 
and  prosperity  there  is  seldom  great  injustice.  Dangerous  prece- 
dents occur  in  dangerous  times.  It  then  becomes  the  duty  of  the 
judiciary  calmly  to  poise  the  scales  of  justice,  unmoved  by  the 
arm  of  power,  undisturbed  by  the  clamor  of  the  multitude. 
Whenever  an  application  is  made  to  us  in  our  judicial  character 
we  are  bound  not  only  by  the  nature  of  our  office  but  by  our 
solemn  oaths  to  administer  justice  according  to  the  laws  and 
Constitution  of  the  United  States.  .  .  .  When,  therefore,  the 
Constitution  declares  that  "  the  right  of  the  people  to  be  secure 
in  their  persons  against  unreasonable  seizures  shall  not  be  vio- 
lated "  and  that  "  no  warrants  shall  issue  but  upon  probable 
cause,  supported  by  oath  or  affirmation,"  this  court  is  as  much 
bound  as  any  individual  magistrate  to  obey  its  command. 

In  the  opinions  of  the  associate-justices  it  was  in- 
sisted that  the  weight  of  the  whole  testimony  offered 
by  the  Government,  supported  by  the  communica- 
tion of  the  President  made  in  his  official  capacity 
(which,  though  not  sworn  to,  must  be  considered  as 
made  under  his  oath  of  office) ,  constituted  sufficient 
probable  cause  within  the  meaning  of  the  constitu- 
tion for  holding  the  prisoners  for  trial,  which  was 
the  extent  of  the  application  at  that  time  before  the 
court;  the  prisoners  were  thereupon  remanded  into 
custody. 

On  the  2d  of  February  they  applied  to  the  Su- 
preme Court  for  a  writ  of  habeas  corpus,  alleging 
they  were  unlawfully  imprisoned,  and  praying  to 
have  the  legality  of  their  detention  inquired  of  by 
the  court.    On  behalf  of  the  United  States  it  was  ob- 
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jected  that  the  Supreme  Court  was  without  jurisdic- 
tion, generally,  to  issue  a  writ  of  habeas  corpus;  and 
especially  that  it  could  have  no  such  power  in  the 
present  case  after  the  commitment  by  the  courts  of 
the   District   of   Columbia.     After   full    argument, 
Chief-Justice  Marshall  delivered  the  opinion  of  the 
court,  which  held  that  under  the  14th  section  of  the 
Judiciary  Act,  it  possessed  the  power  to  issue  a  writ 
of  habeas  corpus  to  examine  into  the  cause  of  the 
commitment  by  the  Circuit  Court  of  the  District  of 
Columbia;  and  as  the  purpose  of  the  writ  was  to 
review  the  decision  of  the  Circuit  Court,  by  which 
a  citizen  has  been  committed  to  jail,  it  is  clearly  ap- 
pellate in  its  nature.    The  Chief-Justice  and  Jus- 
tices Washington,  Johnson  and  Livingston  sat  at  the 
hearing   of   this    motion.    Johnson    dissented,    and 
Chase  and  Cushing  were  absent  from  the  hearing 
from  ill-health.     The  writ  issued  accordingly,  and 
the  prisoners  having  been  produced  in  court,  their 
counsel  moved  their  discharge,  or  at  least  that  they 
should  be  admitted  to  bail.     Upon  this  motion,  also, 
the  Supreme  Court  heard  very  full  argument,  after 
which  Chief-Justice  Marshall  announced  with  ad- 
mirable clearness  as  the  opinion  of  the  court  the 
principles  limiting  and  defining  the  law  of  treason 
under  our  constitution,  as  governing  the  case  at  bar. 
These  maxims,  as  they  may  now  well  be  called, 
were  enforced  shortly  afterwards  by  Chief-Justice 
Marshall  in  his  rulings  at  the  trial  of  Burr  for  trea- 
son in  Richmond,  which  resulted  in  his  acquittal. 
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Although  Judge  Cranch  had  not  been  required  by 
the  nature  of  the  questions  before  him  in  the  Boll- 
man  case  to  define  specially  all  the  limitations  of  the 
law  of  treason,  yet  the  utterances  in  his  dissenting 
opinion  were  entirely  in  harmony  with  the  subse- 
quent rulings  of  the  Supreme  Court  in  that  case  on 
the  application  for  the  habeas  corpus  and  on  the 
motion  for  the  discharge  of  the  accused. 

A  letter  written  by  Judge  Cranch  to  his  father  im- 
mediately after  he  had  read  his  dissenting  opinion 
and  before  the  Supreme  Court  had  taken  charge  of 
either  branch  of  the  cases,  shows  the  great  strain 
under  which  he  had  been  acting  since  he  had  been 
engaged  in  the  hearing,  and  his  independence  and 
firmness  in  adhering  to  his  convictions.  It  is  not  easy 
to  comprehend  in  these  times  the  existence  of  such 
excitement  and  anxiety  in  the  public  mind  as  to  the 
probable  rulings  of  the  highest  court,  as  is  indicated 
in  some  of  these  statements  of  Judge  Cranch.  He 
wrote : 

In  opposition  to  the  arm  of  executive  power,  supported  by 
the  popular  clamor  .  .  .  my  conduct  has  been  the  result 
of  my  own  judgment  only,  unaided  by  a  single  conference  ex- 
cept with  my  brother  judges.  In  my  own  mind  I  had  no  doubt 
whatever  that  the  constitution  did  not  justify  a  commitment 
upon  such  evidence.  .  .  .  Never  before  has  this  country, 
since  the  revolution,  witnessed  so  gross  a  violation  of  personal 
liberty  as  to  seize  a  man  without  any  warrant  of  lawful  authority 
whatever,  send  him  two  thousand  miles  by  water  for  his  trial, 
out  of  the  district  or  State  in  which  the  crime  was  committed, 
and  then  for  the  first  time  to  apply  for  a  warrant  to  arrest  him 


i8S5]  WILLIAM  CRANCH  107 

founded  on  written  affidavits.  So  anxious  was  the  President  to 
have  this  prosecution  commenced,  or,  to  use  his  own  language, 
to  deliver  them  to  the  civil  authority,  that  he  came  to  the 
Capitol  on  the  day  of  their  arrival  and  with  his  own  hand  de- 
livered to  the  District  Attorney,  Mr.  Jones,  the  affidavit  of 
General  Wilkinson,  and  instructed  the  attorney  to  demand  of  the 
court  a  warrant  for  the  arrest  of  Bollman  and  Swartout  on  the 
charge  of  treason.  When  this  circumstance  is  considered,  and 
the  attempt  made  in  the  Legislature  to  suspend  the  privilege 
of  habeas  corpus  on  the  very  day  on  which  the  motion  was  made 
for  a  warrant  against  Bollman  and  Swartout,  .  .  .  you  may 
form  some  idea  of  the  anxiety  which  has  attended  my  dissent  from 
the  majority  of  the  Court.  But  having  no  doubt  of  my  duty, 
I  have  never  thought  of  shrinking  from  my  responsibility. 

In  May,  1837,  questions  of  equal  importance  and 
of  greater  novelty  came  before  the  Circuit  Court 
of  the  District  of  Columbia  on  the  application  in 
United  States  ex  rel.  Stockton  and  Stokes  vs.  Amos 
Kendall,  for  a  writ  of  mandamus  to  be  directed  to 
him  as  Postmaster-General,  commanding  him  to  en- 
ter a  credit  for  a  large  amount  in  favor  of  the  rela- 
tors in  compliance  with  the  award  of  the  Solicitor 
of  the  Treasury,  made  under  the  direction  of  an  Act 
of  Congress.9  On  the  service  of  a  rule  to  show  cause, 
the  Postmaster-General  made  no  reply  except  to  ad- 
dress a  letter  to  the  Chief-Judge,  respectfully  deny- 
ing that  a  court  of  the  District,  established  entirely 
for  local  purposes,  could  possess  jurisdiction  to  in- 
quire as  to  the  official  conduct  of  the  President  and 
heads  of  the  Departments,  who  are  answerable  by 
impeachment  for  any  neglect  of  their  duty. 

8  S  Cranch's  Circuit  Court  Reports,  163. 
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Accompanying  this  letter  was  one  from  Attorney- 
General  Butler,  reiterating  the  same  objections  and 
referring  the  Judge  to  Mclntyre  vs.  Wood,10  and 
McClurg  vs.  Sullivan,11  in  which  the  Supreme  Court 
had  decided  that  the  Circuit  Courts  of  the  United 
States  had  no  power  to  issue  a  mandamus  against 
an  officer  of  the  United  States;  and  these  rulings, 
he  submitted  were  conclusive  against  the  relief 
sought,  as  the  Circuit  Court  of  the  District  of  Colum- 
bia possessed  no  greater  authority  in  this  respect  than 
the  ordinary  Circuit  Courts  of  the  United  States. 

In  default  of  the  regular  pleadings  the  court  pro- 
ceeded to  hear  argument  in  behalf  of  the  relators, 
and  decided;  that  the  Court  of  the  District  of  Co- 
lumbia, besides  all  the  jurisdiction  of  the  ordinary 
Circuit  Courts,  had  been  clothed  by  the  laws  of  its 
creation  with  all  the  jurisdiction  of  the  State  courts 
of  Maryland  and  Virginia;  that  by  the  laws  of 
Maryland  its  highest  law  courts  had  jurisdiction  to 
issue  the  writ  of  mandamus  according  to  the  course 
of  the  common  law  in  February,  1801,  when  the  Dis- 
trict Court  was  constituted,  and  that  if  the  other  re- 
quirements of  law  in  such  a  cause  were  complied 
with,  the  writ  should  issue  against  the  Postmaster- 
General;  that  these  prerequisites  to  the  exercise  of 
jurisdiction  did  exist  in  the  pending  case,  as  the  duty 
required  of  the  Postmaster-General  by  the  Act  of 
Congress  was  purely  ministerial  in  its  character  and 


10  7  Cranch's  Reports,  504. 
11 6  Wheaton's  Reports,  598. 
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involved  no  question  of  official  discretion  in  the  legal 
acceptation  of  the  term ;  and  as  the  right  of  the  plain- 
tiffs to  the  relief  claimed  was  clear  and  could  be 
enforced  in  no  other  effective  manner  than  by  man- 
damus, there  existed  no  legal  justification  for  deny- 
ing the  application. 

The  court  thereupon  awarded  the  writ  nisi,  re- 
quiring cause  to  be  shown  at  a  time  limited  why  the 
peremptory  writ  should  not  issue. 

The  Postmaster-General  then  decided  to  appear 
by  counsel,  and  presented  in  his  own  behalf  a  care- 
fully prepared  answer,  in  large  degree  occupied 
with  a  criticism  of  the  opinion  of  the  Supreme  Court 
in  Marbury  vs.  Madison,  which  had  been  greatly 
relied  on  by  the  relators  and  by  the  court.  He  em- 
bodied in  the  answer  a  letter  from  Mr.  Jefferson, 
written,  while  President,  during  the  trial  of  Aaron 
Burr,  to  George  Hay,  the  United  States  District  At- 
torney, who  was  then  conducting  the  prosecution  in 
Richmond.  These  extracts  are  of  interest  as  show- 
ing how  deep  an  impression  the  unanswerable  logic 
of  Marshall  in  that  opinion  had  made  on  the  mind 
of  the  President,  and  how  important  it  seemed  to 
him  to  impair  its  force. 

Washington,  June  2,  1807. 
To  George  Hay,  Esq., 

Dear  Sir:  While  Burr's  case  is  depending  before  the  Court, 
I  will  trouble  you  from  time  to  time  with  what  occurs  to  me.  I 
observe  that  the  case  of  Marbury  vs.  Madison  has  been  cited,  and, 
I  think  it  material  to  stop  at  the  threshold  the  citing  that  case  as 
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authority  and  to  have  it  denied  to  be  law.12  ...  I  have 
long  wished  for  a  proper  occasion  to  have  this  gratuitous  opinion 
in  Madison  vs.  Marbury  brought  before  the  public  and  de- 
nounced as  not  law;  and  I  think  the  present  occasion  a  fortunate 
one  because  it  occupies  such  a  place  in  the  public  attention. 
I  should  be  glad,  therefore,  if  in  noticing  that  case  you  could 
take  occasion  to  express  the  determination  of  the  Executive 
that  the  doctrines  of  that  case  were  given  extra-judicially  and 
against  law  and  that  their  reverse  will  be  the  rule  of  action 
with  the  Executive.  If  it  is  your  own  also,  you  will  of  course 
give  to  the  arguments  such  a  development  as  the  case  inci- 
dentally only  might  render  proper. 

I  salute  you  with  friendship  and  respect, 
Thomas  Jefferson. 

The  Postmaster-General  also  quoted  from  letters 
of  Mr.  Jefferson  to  some  others  of  his  friends,  which 
he  says  "are  sufficient  to  show  that  the  doctrine  laid 
down  by  the  Chief-Justice  in  the  case  of  Marbury 
vs.  Madison  never  was  recognized  as  law  by  the 
Executive  authority." 

Accompanying  this  letter  was  another  from  At- 
torney-General Butler,  presenting  an  able  argument 
covering  the  whole  ground  assumed  by  the  Govern- 
ment, and  containing  a  similar  attack  upon  the  opin- 
ion of  the  Chief-Justice  Marshall  in  Marbury  vs. 
Madison. 

The  motion  to  quash  the  return  and  award  the  per- 
emptory writ  was  argued  for  five  days  by  Messrs.  R. 
S.  Coxe  and  Reverdy  Johnson  for  the  motion  and 
Mr.  Key  for  the  Postmaster-  General.     The  court, 

12  He  proceeds  to  discuss  what  he  considers  are  the  errors  in  that 
decision. 
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speaking  by  Chief-Judge  Cranch,  granted  the  mo- 
tion and  awarded  the  peremptory  writ,  from  which 
decision  a  writ  of  error  was  sued  out.  The  case  was 
argued  in  the  Supreme  Court  by  the  same  counsel  at 
the  January  term,  1838,  and  the  judgment  below  was 
affirmed,  Chief-Justice  Taney  and  Justices  Catron 
and  Barbour  dissenting.  The  opinion  of  the  Court 
was  delivered  by  Justice  Thompson  and  concurred 
in  by  Justices  Story,  McLean,  Baldwin  Wayne  and 
McKinley. 

The  two  opinions  delivered  by  Judge  Cranch  in 
the  different  stages  of  the  cause  covered  seventy 
pages,  and  are  wonderfully  convincing  as  to  every 
point  raised  by  the  counsel  for  the  United  States  in 
the  Circuit  Court  and  in  the  Supreme  Court;  and  a 
comparison  of  those  with  the  able  opinions  of  the 
Supreme  Court  will  show,  that  in  his  opinion  Jus- 
tice Thompson,  in  the  Supreme  Court,  has  but  rein- 
forced the  arguments  presented  by  the  Circuit  Court. 

The  great  importance  of  this  decision  of  Judge 
Cranch  can  be  estimated  when  we  recall  that  the  be- 
lief previously  entertained,  apparently  by  the  pro- 
fession in  general,  was  that  since  the  decision  in  the 
cited  cases 13  no  Circuit  Court  of  the  United  States 
possessed  the  authority  to  issue  a  mandamus  to  any 
Government  official,  it  followed  that  the  Circuit 
Court  of  the  District  of  Columbia  could  not  possibly 
possess  any  such  power.  The  attention  of  the  Court 
had  been  directed  by  the  distinguished  Attorney- 

13  7  Cranch's  Reports,  504,  and  6  Wheaton  Reports,  598. 
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General  with  irrefutable  confidence  to  those  cases 
as  closing  all  controversy  as  to  the  absence  of  power 
in  the  Court  of  the  District  of  Columbia  to  issue  the 
writ.  If  this  position  had  been  sustained,  there 
would  have  been  a  great  failure  of  justice  in  the 
scores  of  cases  in  which,  since  the  decision,  the  writ 
has  been  issued  by  the  Courts  of  the  District  against 
Government  officials,  to  the  great  benefit  of  the  pub- 
lic. The  pretenses  occasionally  made  of  disputing 
the  right,  upon  one  or  another  of  the  defenses  over- 
ruled in  the  United  States  vs.  Kendall,  have  now 
completely  disappeared,  since  the  Supreme  Court 
has  given  them  a  quietus  in  such  sentences  as  this, 
which  appears  in  the  opinion  of  the  Court,  United 
States  vs.  Schurz,  Secretary  of  the  Interior.14 

We  are  of  opinion  that  the  authority  to  issue  writs  of  mandamus 
in  cases  in  which  the  parties  are  by  the  common  law  entitled  to  the 
writ,  is  vested  in  the  Supreme  Court  of  the  District  of  Columbia. 

That  portion  of  Judge  Cranch's  opinion  which 
treats  of  the  correct  rules  governing  the  issue  and 
conduct  of  the  writ  forms  an  exceptionally  satisfac- 
tory treatise  on  the  history  of  what  the  old  lawyers 
were  wont  admiringly  to  call  "one  of  the  flowers  of 
the  law." 

The  Chief-Judge  seems  to  have  had  a  due  propor- 
tion of  black  sheep  in  his  flock  of  candidates  for  the 
woolsack,  and  to  have  known  how  to  keep  them  in 
order.  His  statement  of  the  duty  of  the  attorney  to 
his  client  is  thus  expressed  in  ex  parte  Gibberson.15 

14  102  United  States  Reports,  392. 

10  4  Cranch's  Circuit  Court  Reports,  506. 
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Fidelity  to  his  client  is  one  of  the  first  requisites  in  the 
character  of  an  honorable  practitioner  at  the  bar.  That  fidelity 
requires  that  he  should  maintain  all  the  just  rights  of  his 
client,  but  it  extends  no  further.  It  will  not  justify  any  at- 
tempt to  evade  the  fair  operation  of  the  law  or  to  impede  the 
administration  of  justice.  A  fault  on  either  side  of  the  true  line 
of  honorable  professional  conduct  will  equally  meet  with  decided 
reprehension  of  the  Court. 

When  the  Associate-Judge  received  his  appoint- 
ment in  1801,  he  was  thirty-two  years  of  age;  when 
the  Chief-Judge  died  on  September  15th,  1855,  he 
had  passed  the  age  of  eighty-six,  and  had  served  in 
the  same  courts  for  fifty-four  years  and  six  months, 
— a  term  of  service  unexampled  for  a  Judge  so  far  as 
any  record  discloses,  in  this  or  in  any  other  English 
speaking  country.  The  forty-seven  years  of  his  Col- 
league, Morsell;  the  forty-five  years  of  Judge  Jack- 
son, District  Judge  of  West  Virginia;  and  the  forty 
years  service  of  Chief-Justice  Gibson,  most  nearly 
approach  the  years  of  Judge  Cranch,  which  were 
prolonged  for  a  term  twice  as  long  as  that  of  Chief- 
Justice  Taney. 

An  intelligent  examination  of  his  course  during 
this  unprecedented  term  of  service  abundantly  shows 
that  no  judge  has  filled  out  a  term  more  industri- 
ously, usefully  and  honorably  than  he ;  and  this  rec- 
ord in  itself  ought  to  be,  and  is,  "honorable  meed" 
enough  to  satisfy  "men  of  noble  minds." 

In  the  earlier  part  of  this  sketch  allusion  was  made 
to  the  extraordinary  difficulties  surrounding  Judge 
Cranch  that  might  well  have  explained  fortuitous 
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inaccuracies  in  rulings  in  the  novel  position  in  which 
he  found  himself.  Occasional  inequality  in  men- 
tal achievements  has  been  said  to  be  rather  indica- 
tive of  genius  than  of  the  lack  of  it.  The  dilated 
mental  vision,  that  brightens  when  the  acclivities 
that  can  be  scaled  by  genius  have  been  attained,  will 
be  succeeded  sometimes  by  a  contrasting  dimness, 
consequent  upon  the  inevitable  descent  that  must 
lead  down  from  the  heights ;  a  contrast  that  does  not 
present  itself  where  the  level  slough  of  the  perfor- 
mance does  not  rise  above  mediocrity. 

But  the  Chief- Judge  has  not  escaped  the  impru- 
dent claims  of  incautious  friends  to  ascribe  to  him 
something  akin  to  infallibility,  by  the  assertion  that 
only  two  of  his  decisions  were  ever  reversed  by  the 
Supreme  Court.  This  is  not  the  first  instance  of 
similar  claims  to  judicial  impeccability  made  in  be- 
half of  deceased  judges.  Chief-Justice  Black,  in 
speaking  from  the  bench  about  Chief-Justice  Gib- 
son, whom  he  ranked  among  the  greatest  of  judges, 
said:  "Yet  he  committed  errors.  It  is  wonderful 
that,  in  the  course  of  his  long  service,  he  did  not  com- 
mit more.  A  few  were  caused  by  inattention ;  a  few 
by  want  of  time;  a  few  by  preconceived  notions  that 
led  him  astray, — but  his  great  learning,  remarkable 
character  and  overshadowing  reputation  still  made 
him  the  only  Chief  whom  the  hearts  of  our  people 
would  know." 

The  well  meant  but  incorrect  statement,  that  only 
two  of  his  opinions  were  reversed,  which  was  evi- 
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dently  hazarded  without  any  sufficient  examination, 
was  adopted  by  others,  and  has  been  copied  into  sev- 
eral respectable  publications.  It  now  challenges  the 
attention  of  the  writer  of  this  article,  who  must 
either  give  it  an  indorsement  by  silence  or  state  the 
fact,  which  is;  that  a  careful  examination  of  every 
case  in  the  District  of  Columbia  during  the  incum- 
bency of  Judge  Cranch,  discloses  no  such  exceptional 
results  in  favor  of  those  decisions,  but  that  the  full 
ratio,  at  least,  of  reversals  obtains  with  respect  to 
them. 

The  experience  of  bench  and  bar  is  against  the 
probability  of  such  remarkable  discriminations  in 
favor  of  the  decisions  of  any  judge.  If  some  one 
had  undertaken  to  congratulate  Chief-Justice  Mar- 
shall on  the  immunity  from  reversal  that  attended 
the  appeals  from  his  own  decisions  in  the  lower 
courts,  he  would  probably  have  referred  his  good- 
natured  eulogist  to  his  dissenting  opinion  in  Bank  vs. 
Danridge,16  as  an  instance  to  the  contrary.  In  that 
case  the  jury,  under  the  instructions  of  the  Chief- 
Justice,  had  found  a  verdict  for  the  defendants.  In 
the  Supreme  Court  on  appeal  every  Justice,  himself 
excepted,  had  concurred  in  a  judgment  of  reversal, 
and  the  opinion  was  delivered  by  his  special  friend 
Justice  Story.  The  Chief  still  stood  by  his  colors, 
and  in  his  dissenting  opinion  said: 

I  should  now,  as  is  my  custom  when  I  have  the  misfortune 
to  differ  from  this  Court,  acquiesce  silently  in  its  opinion,  did  I 


16  12  Wheaton's  Reports,  64. 
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not  believe  that  the  judgment  of  the  Circuit  Court  occasioned 
surprise,  etc. 

He  closes  his  opinion  from  which  we  have  quoted 
in  these  words: 

I  have  stated  the  view  that  was  taken  by  the  Circuit  Court 
of  this  case.  I  have  only  to  add  that  the  law  is  now  settled 
otherwise,  perhaps  to  the  advancement  of  public  convenience.  I 
acquiesce,  as  I  ought,  in  the  decision  that  has  been  made,  though 
I  could  not  concur  in  it. 

His  successor  in  the  great  office  met  with  reversals 
under  circumstances  less  complimentary,  according 
to  his  own  dissenting  opinion  in  Williams  vs.  Gibbs, 
and  in  two  other  cases,  found  in  the  17th  volume  of 
Howard's  Reports.17  The  questions  there  decided 
were  first  reported  in  the  nth  volume  of  Howard's 
Reports,18  in  the  case  of  Gill  vs.  Oliver,  and  in  the 
1 2th  volume  of  Howard's  Reports,19  in  the  case  of 
Williams  vs.  Oliver,  in  each  of  which  cases  the  Su- 
preme Court  had  dismissed  the  Bill.  From  those  rul- 
ings, Chief-Justice  Taney  had  at  the  time  dissented. 
In  the  volume  of  Howard's  Reports  17  Howard, 
the  Supreme  Court  reversed  the  three  decrees  ren- 
dered by  the  Chief-Justice  in  the  Circuit  Court  for 
the  District  of  Maryland  dismissing  the  bills  in  those 
cases.20  From  this  ruling  also  the  Chief-Justice  dis- 
sented.    In  his  opinion  he  said: 

I  dismissed  them  under  the  impression  that  I  was  bound  to 
do  so  upon  the  principles  upon  which  this  court  had  decided  them 
in  the  suits  by  the  Trustees.     It  appears,  however,  by  the  opinion 

"Page  258.  "Page  548.  18Pagem.  20  Page  258. 
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just  delivered,  that  I  was  mistaken,  and  placed  an  erroneous  con- 
struction on  the  opinions  formerly  delivered. 

It  is  not  easy  to  speak  in  moderate  terms  of  the 
life  and  characteristics  of  Chief-Judge  Cranch, 
Each  advancing  year  seemed  to  add  new  value  to 
his  example.  Nature  had  placed  the  indorsement  of 
her  approval  upon  his  fine  countenance  and  dis- 
tinguished presence.  His  manners  were  unassum- 
ing; and  like  Chief-Justice  Marshall  he  did  not  hesi- 
tate, on  occasion,  to  carry  home  his  market-basket 
on  his  arm. 

Occupied  as  he  constantly  was  with  his  official 
duties,  he  yet  found  time  for  many  other  employ- 
ments. He  was  connected,  at  different  periods,  with 
almost  every  public  enterprise  that  could  benefit  the 
city  or  his  neighbors.  Among  many  others  he  was 
elected  the  first  Vice-President  of  the  Washington 
Monument  Society;  Vice-President  of  the  Colum- 
bia Institute,  trustee  of  the  Colonization  Society, 
&c,  &c,  &c.  He  frequently  published  in  the  news- 
papers articles  of  public  concern,  and  an  address  he 
delivered  in  the  Capitol  on  the  life,  character  and 
writings  of  President  John  Adams  possesses  much 
merit. 

His  charges  to  the  grand  jury  were  frequently 
worthy  of  preservation. 

In  1820  the  country  was  appalled  by  the  intelli- 
gence that  Decatur,  perhaps  the  most  valued  of  our 
naval  heroes,  had  fallen  in  a  duel  at  the  hands  of 
Commodore  Barron.     At  the  next  term  of  the  Cir- 
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cuit  Court  in  Washington  City,  the  Chief-Justice 
alluded  to  this  sad  occurrence  in  these  words: 

Since  the  last  session  of  a  grand  jury  for  the  county  we  have 
to  deplore  the  recurrence  of  another  case  of  what  the  world  calls 
honorable  satisfaction,  but  which  in  contemplation  of  law,  both 
human  and  Divine,  is  murder.  It  is  to  be  regretted  that  the 
lamented  and  illustrious  individual,  whose  virtues  and  whose 
heroism  were  the  pride  of  his  country,  should  not  have  added 
one  more  laurel  to  his  brow  by  declining  the  fatal  contest. 

However  fairly  and  honorably  a  duel  may  be  fought,  yet,  if 
death  ensues,  it  is,  in  the  eye  of  the  law,  murder,  both  in  prin- 
cipals and  accessories,  and  a  challenge  to  fight,  although  not  ac- 
cepted, and  even  the  carrying  of  such  a  challenge,  are  high  mis- 
demeanors, punishable  by  fine  and  imprisonment. 

What  I  have  said  upon  this  subject,  I  have  deemed  it  my 
duty  to  say,  that  a  doubt  of  the  law  may  not  be  excited  by  the 
high  and  honorable  standing  of  the  parties,  by  the  solemn  pomp 
of  funeral  rites,  or  the  universal  sympathy  of  the  nation. 

Chief-Justice  Cranch  was  a  man  of  simple  tastes; 
a  diligent  reader  of  the  best  English  classics;  fond 
of  playing  chess  and  of  music;  and  a  performer  on 
the  flute  and  organ. 

During  his  long  life  he  passed  through  many  in- 
cidents connected  with  the  life  of  his  country.  It  is 
said  he  sometimes  from  the  bench,  on  the  anniver- 
sary of  the  great  battle,  would  announce,  "This  is 
the  day  of  the  year  I  heard  the  guns  at  Bunker  Hill." 
Although  on  the  17th  of  June,  1775,  he  was  but  a 
child,  he  never  could  forget  that  dawning  day  of  the 
great  seven  years  strife.  Thirty-seven  years  later 
he  witnessed  another  invasion  of  his  home  by  the 
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same  foe,  and  the  humiliating  capture  and  conflagra- 
tion of  the  city  of  Washington.  In  a  letter  written 
at  the  time  to  his  sister,  he  described  the  circum- 
stances as  they  appeared  before  him,  placing  the 
army  of  Ross  as  about  4,000  men  and  that  of  Win- 
der as  5,000,  "but  principally  raw  militia  huddled 
together  not  an  hour  before  the  battle,  without  any 
confidence  in  each  other ;  yet  I  believe  the  fault  was 
in  their  officers.  A  wound  is  inflicted  which  ages 
will  not  cure,  and  a  scar  will  be  left  which  time  will 
scarcely  efface.21 

One  of  the  resolutions  adopted  soon  after  his 
death,  at  a  meeting  of  the  members  of  the  bar  who 
knew  him  best,  and  many  of  whom  were  justly  dis- 
tinguished men,  presents  a  faithful  delineation  of 
his  judicial  character. 

Resolved:  That  in  his  death  the  Judiciary  has  lost  one  who 
by  his  integrity,  zeal,  uprightness  and  purity  of  character,  has 
added  a  lustre  to  the  whiteness  of  the  judicial  ermine.  For  more 
than  half  a  century  he  held  the  scales  of  justice  with  a  steady 
hand,  and  knowing  no  man  in  a  cause,  has  dispensed  only  the 
equal  law  of  the  land  with  firmness  tempered  by  urbanity. 

No  more  appropriate  epitaph  could  be  framed  for 
such  a  man,  than  those  familiar  words  written  nine- 
teen centuries  ago  by  the  great  Augustan  poet: — 
"Iustum  et  tenacem  propositi  virum." 

21  Bryant's  History  of  United  States,  vol.  IV,  218,  note. 
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JOSEPH  STORY. 

1779-1845. 

BY 

WILLIAM  SCHOFIELD, 

Judge  of  the  Superior  Court  of  Massachusetts. 

THE  most  conspicuous  fact  in  the  life  of  Joseph 
Story  is  that  he  was  appointed  a  justice  of  the 
Supreme  Court  of  the  United  States  at  the 
early  age  of  thirty-two  years.  He  was  appointed  by 
President  Madison  in  November,  1811,  to  fill  the 
vacancy  caused  by  the  death  of  Mr.  Justice  William 
Cushing  of  Massachusetts.  He  took  his  seat  at  the 
February  term  in  18 12,  and  was  the  youngest  judge 
who  ever  sat  in  the  court.  The  wonder  excited  by 
this  appointment  disappears  to  some  extent  when  we 
reflect  upon  the  conditions  under  which  it  was  made. 
In  the  first  place  the  field  from  which  the  vacancy 
had  to  be  filled  was  limited.  It  was  almost  neces- 
sary that  the  new  appointee  should  be  taken  from  the 
eastern  States,  and  quite  probable  that  he  would 
come  from  Massachusetts,  which  included  the  dis- 
trict of  Maine,  and  that  he  would  be  in  political 
agreement  with  the  administration.  Another  fact 
of  importance  is  that  in  181 1  the  Supreme  Court  of 
the  United  States  had  not  attained  the  great  emi- 
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nence  which  it  now  holds,  and  a  place  upon  it  was 
not  so  highly  prized. 

With  the  accession  of  Marshall  to  the  office  of 
Chief-Justice  in  1801  and  the  decision  in  Marbury 
vs.  Madison  in  1803,  declaring  that  an  Act  of  Con- 
gress repugnant  to  the  Constitution  is  void,  the  Su- 
preme Court  began  to  assume  new  importance.  Jef- 
ferson was  among  the  first  to  discern  its  growing 
power.  Unfortunately,  however,  he  looked  upon 
the  court  with  the  eyes  of  a  great  party  leader.  Al- 
though a  man  of  wonderful  insight  and  skill  in  dis- 
covering and  using  political  forces,  he  never  grasped 
the  sound  and  statesmanlike  conception  that  the 
function  of  the  court  in  construing  the  constitution  is 
strictly  judicial,  wholly  above  and  outside  the  field 
of  party  politics.  In  a  letter  to  Gallatin,  written  in 
September,  18 10,  after  the  death  of  Cushing,  he  says  :* 

At  length,  then,  we  have  a  chance  of  getting  a  Republican 
majority  in  the  Federal  Judiciary.  For  ten  years  has  that  branch 
braved  the  spirit  and  will  of  the  nation,  after  the  nation  had  mani- 
fested its  will  by  a  complete  reform  in  every  branch  depending  on 
them.  The  event  is  a  fortunate  one,  and  so  timed  as  to  be  a  God- 
send to  me.2  But  who  will  it  be?  The  misfortune  to  Bidwell 
removes  an  able  man  from  the  competition.  Can  any  other 
bring  equal  qualifications  to  those  of  Lincoln?  I  know  he  was 
not  deemed  a  profound  common  lawyer;  but  was  there  ever  a 
profound  common  lawyer  known  in  any  of  the  Eastern  States. 
Sullivan  had  the  reputation  of  pre-eminence  there  as  a  common 
lawyer.     But  we  have  his  history  of  land  titles,  which  gives  us 

1  Jefferson's  Works,  vol.  IV,  348. 

2  This  refers  to  the  famous  batture  case.  (See  Hildreth  2d  Series), 
vol.  III.  143-8. 
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his  measure.  Mr.  Lincoln  is,  I  believe,  considered  as  learned 
in  their  laws  as  anyone  they  have.  Federalists  say  that  Parsons 
is  better.  But  the  criticalness  of  the  present  nomination  puts  him 
out  of  the  question.  As  the  great  mass  of  the  functions  of  the 
new  judge  are  to  be  performed  in  his  own  district,  Lincoln  will 
be  most  unexceptionable  and  acceptable  there ;  and  on  the  supreme 
bench  equal  to  anyone  who  can  be  brought  from  thence;  add 
to  this  his  integrity,  political  firmness  and  unimpeachable  char- 
acter, and  I  believe  no  one  can  be  found  to  whom  there  will  not 
be  more  serious  objections. 

The  Lincoln  here  referred  to  is  Levi  Lincoln, 
who  had  been  attorney-general  in  Jefferson's  cabinet. 
To  him  the  appointment  was  first  tendered.  In 
fact  he  was  appointed  and  commissioned,  but  de- 
clined, notwithstanding  "a  private  and  pressing  let- 
ter" 3  from  President  Madison  himself.  He  de- 
clined on  account  of  the  condition  of  his  eyes.  Next, 
Alexander  Wolcott  of  Connecticut  was  nominated, 
but  the  Senate  refused  to  confirm  him.4  At  one  time 
Jefferson  suggested  the  name  of  Judge  Tyler  of  Vir- 
ginia, as  a  candidate.5  After  the  rejection  of  Wol- 
cott, John  Quincy  Adams  was  appointed,  but  he  pre- 
ferred to  remain  at  St.  Petersburg,  where  he  was 
then  minister  of  the  United  States.  Finally,  on  the 
suggestion  of  Mr.  Ezekiel  Bacon,  a  member  of  con- 
gress from  Massachusetts,  the  President  nominated 
Joseph  Story.  Jefferson  had  no  love  for  Story,  and 
in  a  famous  letter  written  in  1810  had  described  him 


*  Madison's  Works,  vol.  IV,  489-    Letter  to  Jefferson. 

*Hildreth   (2d  Series),  vol.  Ill,  241. 

o  Professor  J.  B.  Thayer's  John  Marshall,  p.  53. 
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as  a  "pseudo-Republican."  After  the  death  of 
Cushing  another  vacancy  had  been  created  in  the 
Supreme  Court  by  the  death  of  Mr.  Justice  Chase 
of  Maryland,  a  Federalist.  This  event  relieved  the 
appointment  of  a  successor  to  Cushing  of  some  of  the 
"criticalness"  referred  to  by  Jefferson.  Gabriel 
Duvall  of  Maryland  was  nominated  as  the  successor 
of  Chase  and  he  and  Story  were  commissioned  on  the 
same  day.  The  only  Federalist  judges  then  left  on 
the  Court  were  Marshall  and  Bushrod  Washington. 
There  is  a  strange  silence  in  the  letters  of  Madison 
as  to  the  appointment  of  Story.  What  opinion  the 
President  held  of  his  qualifications  is  unknown  ex- 
cept as  it  may  be  inferred  from  his  action.  In  truth 
the  appointment  was  a  great  service  to  the  Federal 
judiciary  and  to  the  country.  Although  his  name 
was  the  last  to  be  mentioned,  Story  surpassed  in  legal 
attainments  all  others  who  had  been  suggested  for  the 
office.  In  1805  he  had  published  at  Salem  a  volume 
of  Pleadings  in  Civil  Actions,  which  consisted  prin- 
cipally of  forms,  but  contains  also  some  original 
notes.  In  1809  he  edited  Chitty  on  Bills  of  Ex- 
change and  Promissory  Notes,  and  in  18 10  Abbott  on 
Shipping.  In  181 1  he  edited  an  American  edition 
of  Lawes'  Pleading  in  Assumpsit.  In  a  recent  inter- 
esting case,  The  Eliza  Lines,6  his  distinguished  suc- 
cessor in  the  Supreme  Court,  Mr.  Justice  Holmes, 
refers  to  a  statement  by  "Mr.  Story"  in  his  Abbott  on 
Shipping  as  an  authority,  a  compliment  not  often 

•199  United  States  Reports,  119,  127  (1905). 
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paid  by  that  court  to  the  assertion  of  a  young  lawyer 
under  thirty-two.  His  first  opinion  may  be  read  in 
7  Cranch,  115,  in  United  States  vs.  Crosby.  The 
point  decided  is  simple,  but  the  language  used  shows 
an  accurate  and  confident  hand.  After  stating  the 
material  facts,  Judge  Story  says:  "The  question 
presented  for  consideration  is  whether  the  lex  loci 
contractus  or  the  lex  loci  rei  sites  is  to  govern  in  the 
disposal  of  real  estate.  The  court  entertain  no 
doubt  on  the  subject,  and  are  clearly  of  the  opinion 
that  the  title  to  land  can  be  acquired  and  lost  only  in 
the  manner  prescribed  by  the  law  of  the  place  where 
such  land  is  situate." 

Before  considering  further  his  work  upon  the 
bench  it  will  be  well  to  glance  at  his  previous  history 
and  training. 

He  was  born  September  18,  1779,  at  Marblehead, 
in  the  County  of  Essex,  Massachusetts.  The  house 
where  he  was  born  is  still  standing  on  Washington 
street.  The  unique  round  cradle  in  which  he  was 
rocked  may  be  seen  at  the  Essex  Institute  in  Salem. 
His  father  was  Dr.  Elisha  Story,  a  physician  and 
surgeon  of  reputation,  who  practised  in  Boston  until 
1770,  when  he  removed  to  Marblehead.  He  was  a 
sturdy  Whig,  and  active  in  the  revolutionary  move- 
ment, and  served  in  the  Revolutionary  War.  He 
kept  a  diary,  of  which  portions  were  published  in  the 
Marblehead  Messenger,  and  have  been  used  by  writ- 
ers investigating  the  history  of  the  time.7    Judge 

f  I  am  indebted  to  Hon.  Robert  S.  Rantoul  of  Salem  for  knowledge 
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Story's  mother  was  Mehitable  Pedrick,  the  daughter 
of  an  opulent  merchant  of  Marblehead.  She  was 
the  second  wife  of  Dr.  Story  to  whom  she  was  mar- 
ried in  1778,  when  but  nineteen  years  of  age.  She 
had  the  courage  to  assume  charge  of  a  family  of 
seven  children,  the  fruit  of  Dr.  Story's  first  marriage, 
and  gave  birth  to  eleven  children  of  her  own,  of 
whom  Judge  Story  was  the  eldest.  Her  grandson, 
William  W.  Story,  who  was  born  in  1819,  says  that 
in  her  old  age  "she  was  impatient  of  being  assisted, 
preferring  to  do  for  herself,  loved  to  take  the  lead, 
was  constantly  busy,  and  never  could  believe  that  she 
was  aged.  It  is  plain  that  Judge  Story  inherited 
good  qualities  from  both  parents.  His  mother  en- 
couraged ambition,  and  used  to  say:  "Now,  Joe, 
I've  sat  up  and  tended  you  many  a  night  when  you 
were  a  child,  and  don't  you  dare  not  to  be  a  great 
man."  She  lived  to  witness  the  whole  of  his  brilliant 
career,  and  died  in  1847,  at  the  age  of  eighty-nine. 

Marblehead  was  a  fishing  town  which  had  suf- 
fered much  during  the  Revolution.  Doctor  Story's 
practice  required  him  to  visit  a  large  number  of 
families.  His  son  knew  those  families  from  his 
youth.  He  early  exhibited  quick  powers  of  obser- 
vation and  acquired  a  knowledge  of  the  habits  of 
the  people  which  was  useful  to  him  as  a  judge.     As 

of  the  existence  of  this  diary,  and  for  information  regarding  many 
matters  of  local  family  history  relating  to  Judge  Story  which  could 
not  readily  be  found  in  books.  He  also  most  courteously  extended  to 
me  the  privileges  of  the  Essex  Institute  in  the  preparation  of  this  essay, 
for  which  I  am  under  great  obligations  to  him. 
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a  child  he  was  deeply  impressed  by  the  ocean. 
When  in  1826  he  first  saw  Niagara  Falls  he  wrote 
that  the  sound  was  "like  the  roar  of  Marblehead 
shore  during  a  very  heavy  Northeast  storm." 

The  first  record  of  his  attendance  at  school  is  at 
Marblehead  Academy,  where  he  was  one  of  the 
earliest  scholars.  As  usual  in  such  academies,  exhi- 
bitions were  given.  "On  one  of  these  occasions  the 
exercises  began  with  an  oration  by  Master  Watson 
on  the  subject  of  heroism,  in  which  a  pleasing  and 
useful  contrast  was  drawn  between  the  characters 
of  Caesar  and  Washington.  This  was  followed  by 
a  Latin  oration  in  which  Master  Story  appeared  to 
great  advantage." 8  At  this  Academy  he  began  his 
preparation  for  college,  but  in  the  autumn  of  1794 
a  difference  with  the  master  led  to  his  withdrawal 
from  the  school,  with  the  approval  of  his  father. 
He  finished  his  preparation  by  his  own  exertions, 
with  such  aid  as  he  could  obtain  from  the  town 
schoolmaster,  and  entered  the  freshman  class  at  Har- 
vard at  the  end  of  the  January  vacation,  in  1795. 
His  college  chum  was  Joseph  Tuckerman  of  whom 
he  wrote  in  1831:  "From  the  first  moment  of  my 
acquaintance  up  to  this  hour  there  has  been  a  most 
unreserved  friendship  between  us.  Not  a  shadow 
has  ever  obscured  it;  not  a  chill  has  ever  passed  over 
it."  His  most  distinguished  classmate  was  William 
Ellery  Channing.  At  graduation  in  1798  the  Eng- 
lish oration,  then  considered  the  first  honor,  was 


s  Samuel  Roads's  History  of  Marblehead,  p.  261. 
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awarded  to  Charming,  and  the  poem,  which  was  the 
second  honor,  to  Story. 

After  leaving  college  he  returned  at  once  to  Mar- 
blehead  and  began  the  study  of  law.  He  states  in  a 
sketch  of  his  life,  written  in  1831,  that  at  the  begin- 
ning of  the  Revolution  his  grandfather,  William 
Story,  "held,  I  believe,  the  office  of  Registrar  in  the 
Court  of  Admiralty."  Other  than  that  Judge  Story's 
family  does  not  appear  to  have  had  any  previous 
connection  with  the  law.  His  choice  of  the  law  as 
a  profession  seems  to  have  followed  as  a  matter  of 
course  from  his  temperament,  and  tastes,  and  pre- 
vious studies.  At  Marblehead  he  entered  the  office 
of  Mr.  Samuel  Sewall,  then  a  member  of  Congress, 
and  afterwards  a  justice  of  the  Supreme  Judicial 
Court  of  Massachusetts.  As  usual  with  office  stu- 
dents, he  was  thrown  almost  wholly  upon  his  own 
resources.  In  the  sketch  above  referred  to  he  has 
left  a  vivid  picture  of  his  trials  as  a  student.9 

I  shall  never  forget  the  time,  he  says,  when  having  read  through 
Blackstone's  Commentaries,  Mr.  Sewall,  on  his  departure  for 
Washington,  directed  me  next  to  read  Coke  on  Littleton  as  the 
appropriate  succeeding  study.  It  was  a  very  large  folio,  with 
Butler's  and  Hargrave's  notes,  which  I  was  required  to  read  also. 
Soon  after  his  departure  I  took  it  up,  and  after  trying  it  day 
after  day  with  very  little  success,  I  sat  myself  down  and  wept 
bitterly.  My  tears  dropped  upon  the  book  and  stained  its  pages. 
It  was  but  a  momentary  irresolution.  I  went  on  and  on,  and 
began  at  last  to  see  daylight,  aye,  and  to  feel  that  I  could  compre- 
hend and  reason  upon  the  text  and  the  comments.     When  I  had 

8  Story's  Miscellaneous  Writings,  pp.  19,  20. 
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completed  the  reading  of  this  most  formidable  work  I  felt  that 
I  breathed  a  purer  air,  and  that  I  had  acquired  a  new  power. 

He  next  took  up  "the  severe  study  of  special  plead- 
ing" and  acquired  a  relish  for  it,  "by  repeated 
perusals  of  Saunders'  Reports."  He  also  read  "that 
deep  and  admirable  work  upon  one  of  the  most  intri- 
cate titles  of  the  law>  Fearne  on  Contingent  Re- 
mainders and  Executory  Devises,"  and  made  a  manu- 
script abstract  of  all  its  principles.  In  January, 
1 801,  he  removed  from  Marblehead  to  Salem,  on 
the  appointment  of  Mr.  Sewall  to  the  Supreme  Ju- 
dicial Court,  and  entered  the  office  of  Mr.  Samuel 
Putnam,  who  was  afterwards,  in  18 14,  appointed  a 
justice  of  the  same  court. 

In  his  youth  Judge  Story  had  an  inclination  for 
writing  poetry.  This  habit,  never  wholly  aban- 
doned, probably  contributed  to  form  his  easy  and 
flowing  style.  The  following  motto,  which  appeared 
in  January,  1802,  at  the  head  of  the  Salem  Register,  is 
credited  by  old  citizens  of  Salem,  now  living,  to  his 
pen: 

Here  shall  the  press  the  people's  rights  maintain, 
Unaw'd  by  influence  and  unbribed  by  gain ; 
Here  patriot  truth  its  glorious  precepts  draw, 
Pledg'd  to  religion,  liberty  and  law. 

While  studying  law  he  composed  a  poem  called 
The  Power  of  Solitude,  referring  to  it  in  one  of  his 
letters  in  1798  as  "the  sweet  employment  of  my  lei- 
sure hours."  He  re-wrote  this  poem  with  additions 
and  alterations,  and  published  it  with  some  shorter 
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poems  in  1804.  During  his  lifetime  after  he  be- 
came famous  this  little  volume  was  a  curiosity,  and 
in  1844  a  copy  of  it  in  the  Harvard  library  was  kept 
chained  to  the  shelf.  There  is  now  a  copy  in  the 
library  of  the  Harvard  Law  School,  but  apparently 
time  can  do  the  office  of  chains  in  protecting  poetry, 
and  it  stands  unfastened. 

He  was  admitted  to  the  bar  at  the  July  term  of  the 
court  of  Common  Pleas  in  Essex  County,  at  Salem, 
in  1 801.  He  began  his  practice  in  the  old  house 
built  by  Deliverance  Parkman  at  the  corner  of  North 
and  Main  streets,  referred  to  in  Hawthorne,  an  etch- 
ing of  which  may  be  seen  at  the  Essex  Institute. 
The  great  struggle  for  the  presidency  which  ended 
in  the  fall  of  the  Federalists  from  national  power 
was  then  just  over.  Political  feeling  in  Salem  and 
Essex  was  excited  and  bitter.  There  the  Federal- 
ists were  all-powerful.  Judge  Story's  father  was  a 
Republican,  and  he  held  the  same  political  opinions. 
He  took  a  firm  and  decided  stand  in  upholding  his 
principles,  at  a  time  when  as  he  states,  "I  scarcely 
remember  more  than  four  or  five  lawyers  in  the 
whole  state  who  dared  avow  themselves  Republi- 
cans." At  first  he  was  opposed  as  a  political  heretic, 
and  to  some  extent  at  least  was  ostracised  socially. 
Gradually  the  Republicans  gained  in  strength.  Di- 
visions arose  among  the  Federalists  over  the  embargo 
and  non-intercourse  measures  of  the  administration. 
Against  the  pronounced  and  dominant  sentiment  of 
the  party  and  their  own  financial  interests  some  in- 
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fluential  Federalists  supported  the  government.  "In 
Salem,  then  almost  the  rival  of  Boston  in  maritime 
trade,  resolutions  condemning  the  embargo  were  de- 
feated by  the  influence  of  William  Gray,  said  to  be 
the  largest  ship-owner  in  the  world,  one  of  those  who 
had  followed  the  example  of  John  Quincy  Adams 
in  supporting  the  policy  of  the  government." 10 
That  was  in  1808.  In  18 10  the  Republicans  carried 
the  state,  electing  Elbridge  Gerry  and  William  Gray, 
Governor  and  Lieutenant  Governor,  besides  a  ma- 
jority of  the  House  and  one-half  of  the  Senate.  Re- 
publican success,  instead  of  mollifying  party  feel- 
ing, added  fuel  to  the  flame.  When  in  August,  18 13, 
George  Crowninshield  brought  back  from  Halifax 
the  bodies  of  Captain  Lawrence  and  Lieutenant  Lud- 
low, who  had  been  slain  almost  in  sight  of  the  people 
of  Essex  gathered  on  hills  and  housetops  to  witness 
the  fight  between  the  Chesapeake  and  the  Shannon 
off  the  coast  on  the  first  of  June  in  that  year,  Federal- 
ists in  Salem  would  not  look  at  the  procession  nor 
permit  their  children  to  do  so.11  Rufus  Choate  saw 
the  procession  as  a  boy  in  the  crowd  of  spectators, 
and  never  forgot  the  impression  it  made  upon  him.12 
The  use  of  the  North  Meeting  House  was  requested 
for  a  eulogy,  "on  account  of  its  size  and  the  fine  or- 
gan it  contains."     The  committee  of  the  proprietors 

"Hildreth  (2d  Series)  vol.  Ill,  89. 

11  Essex  Institute  Historical  Collections,  vol.  XXV,  91 ;  vol.  XXXVI, 
112-113. 

12  C,  F.  Adams,  Life  of  Richard  H.  Dana,  vol.  I,  259- 
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made  answer  that  they  "had  no  authority  to  open  the 
house  for  any  other  purpose  than  for  public  wor- 
ship." 13  "The  service  took  place  in  the  Howard 
Street  church,  where  a  famous  eulogy  was  delivered 
by  Judge  Story."  After  his  admission  to  the  bar 
the  Federalists  in  Salem  gradually  lost  their  over- 
whelming political  power.  With  the  accession  and 
aid  of  influential  families,  like  the  Whites,  the  Stones, 
the  Crowninshields,  the  Forresters  and  other  inter- 
ests, the  Republicans  built  up  and  maintained  for  a 
time  a  strong  local  party.  Although  Story  was  dis- 
liked for  his  politics  nothing  could  ever  be  said 
against  the  purity  of  his  character,  and  his  success 
was  foreseen.  It  is  related  that  Judge  Sewall  in  dis- 
cussing his  course  with  Chief-Justice  Parsons  at  a 
dinner  party  said:  "It  is  in  vain  to  attempt  to  put 
down  young  Story.  He  will  rise,  and  I  defy  the 
whole  bar  and  bench  to  prevent  it." 

Public  honors  began  to  come  to  him  early  and 
continued  to  follow  him.  In  1800,  before  his  admis- 
sion to  the  bar,  he  was  selected  by  the  town  of  Mar- 
blehead  to  deliver  the  eulogy  on  Washington  at  the 
public  exercises  held  after  his  death.  In  1803  ne 
was  appointed  naval  officer  of  the  port  of  Salem,  but 
declined.  In  1804  at  Salem  he  was  invited  to  de- 
liver the  annual  oration  on  the  Fourth  of  July.  In 
1805  he  was  elected  a  member  of  the  legislature  of 
Massachusetts  as  a  representative  from  Salem   each 


13  First    Centenary    of    the    North    Church    and    Society,    pamphlet, 
Memorial  sermon,  58. 
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town  at  that  time  being  entitled  to  at  least  one  rep- 
resentative. He  was  reelected  annually  until  1808, 
when  he  was  chosen  a  member  of  Congress,  to  fill  the 
vacancy  caused  by  the  death  of  Mr.  Jacob  Crownin- 
shield.  He  remained  in  Congress  only  one  session, 
that  of  1808-09,  and  declined  reelection.  He  was 
then  returned  by  the  town  of  Salem  to  the  Massa- 
chusetts Legislature  in  1810.  In  January,  181 1,  on 
the  appointment  of  Honorable  Perez  Morton  to  the 
office  of  attorney-general  he  was  elected  Speaker, 
and  on  the  organization  of  the  new  House  in  May, 
181 1,  was  reelected  Speaker.  He  held  this  office  at 
the  time  of  his  appointment  to  the  bench. 

For  a  young  man  of  thirty-two,  in  a  community 
where  the  dominant  interests  were  hostile  and  dis- 
posed to  ostracise  him,  that  is  a  remarkable  record.14 
It  is  accounted  for  in  part  by  his  ability  and  the 
charm  of  his  personal  manner.  That  he  was  an 
ardent  and  outspoken  Republican  there  can  be  no 
doubt.     In  1805  he  wrote: 1B 

Convinced  every  day  more  and  more  of  the  purity  of  the 
Republican  cause,  and  believing  it  to  be  founded  on  the  immutable 
rights  of  man,  I  can  not  and  will  not  hesitate  to  make  any 
sacrifice  for  its  preservation. 

It  was  also  true,  as  he  wrote  in  the  sketch  of  his 
life  above  referred  to : 16 


"  "  I  remember  my  father's  graphic  account  of  the  rage  of  the  Fed- 
eralists, when  Joe  Story,  that  country  pettifogger,  aged  thirty-two,  was 
made  a  judge  of  the  highest  court."  Figures  of  the  Past,  by  Josiah 
Quincy,  p,   188. 

is  Life  and  Letters  of  Joseph  Story,  vol.  I,  106,  by  W.  W.  Story. 

18  Story's  Miscellaneous  Writings,  27. 
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A  Virginia  Republican  of  that  day  was  very  different  from  a 
Massachusetts  Republican,  and  the  anti-federal  doctrines  of  the 
former  State  then  had  and  still  have  very  little  support  or  influence 
in  the  latter  State,  notwithstanding  a  concurrence  in  political 
action  upon  general  subjects.  I  was  at  all  times  a  firm  believer 
in  the  doctrines  of  General  Washington  and  an  admirer  of  his 
conduct,  measures  and  principles  during  his  whole  administration, 
though  they  were  to  me  mere  matters  of  history. 

He  also  was  an  admirer  of  Hamilton,  and  spoke 
of  him  as  one  of  the  greatest  men  of  the  age  in  which 
he  lived.  While  in  the  Massachusetts  Legislature 
he  was  a  leader  in  securing  the  enactment  of  laws  fix- 
ing the  salaries  of  the  judges  on  a  permanent  and 
honorable  basis.  While  in  Congress  he  advocated 
an  increase  of  the  navy,  against  the  solid  opposition 
of  Republicans  from  the  middle  and  southern  states. 
To  the  taunt  that  England  would  capture  our  navy 
he  said: 17 

I  was  born  among  the  hardy  sons  of  the  ocean,  and  I  can  not 
so  doubt  their  courage  or  their  skill.  If  Great  Britain  ever 
obtains  possession  of  our  present  little  navy  it  will  be  at  the 
expense  of  the  best  blood  of  the  country,  and  after  a  struggle 
which  will  call  for  more  of  her  strength  than  she  has  ever  found 
necessary  for  a  European  enemy. 

Finally,  in  accordance  with  the  sentiment  of  New 
England,  he  advocated  the  repeal  of  the  embargo 
and  braved  the  hostility  of  Thomas  Jefferson. 

Considering  that  the  financial  interests  of  Salem 
were  controlled  by  Federalists,  his  record  at  the  bar 
is  even  more  surprising  than  his  success  in  politics. 

"Hildreth  (2d  Series)  vol.  Ill,  124. 
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Unexpectedly  to  himself  business  soon  began  to  come 
to  him.  He  did  not  remain  at  the  bar  long  enough 
to  win  fame  as  a  trier  of  causes,  nor  to  prove  that 
he  possessed  the  gifts  necessary  to  obtain  eminence 
as  an  advocate.  There  is  a  record  of  one  case  in 
New  Hampshire  where  he  carried  off  the  verdict 
against  the  renowned  Jeremiah  Mason.  His  name 
first  appears  as  counsel  in  the  Massachusetts  reports 
in  1807,  in  the  case  of  Bartlett  vs.  Willis.  From  that 
time  until,  and  including,  1812  he  appeared  in  thir- 
ty-six causes,  reported  in  volumes  3  to  9  Massa- 
chusetts Reports.  At  February  term,  18 10,  he  ar- 
gued the  great  case  of  Fletcher  vs.  Peck,18  as  counsel 
for  the  defendant  in  error  in  the  Supreme  Court  of 
the  United  States.  His  legal  business  was  princi- 
pally in  Essex  County,  but  he  was  beginning  to  get 
important  retainers  from  Boston,  and  contemplated 
moving  thither. 

His  appointment  to  the  Supreme  Court  was 
wholly  unsought,  but  was  promptly  accepted.  In  a 
letter  to  Nathaniel  Williams  of  November  30,  181 1, 
he  says : 19 

Notwithstanding  the  emoluments  of  my  present  business  exceed 
the  salary  I  have  determined  to  accept  the  office.  The  high  honor 
attached  to  it,  the  permanence  of  the  tenure,  the  respectability,  if 
I  may  so  say,  of  the  salary,  and  the  opportunity  it  will  allow  me 
to  pursue,  what  of  all  things  I  admire,  judicial  studies,  have 
combined  to  urge  me  to  accept. 

18  6  Cranch's  Reports,  37. 

18  Life  and  Letters,  vol.  I,  201. 
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The  salary  of  a  justice  of  the  Supreme  Court  at 
that  time  was  $3,500.  His  income  from  his  practice 
was  between  $5,000  and  $6,ooo,  and  was  increasing. 
That  was  a  large  income  for  those  days.  The  high- 
est professional  income  from  the  law  in  New  Eng- 
land was  said  to  be  that  of  Theophilus  Parsons, 
amounting  in  1806  to  $10,000  a  year,  when  he  ac- 
cepted the  office  of  Chief-Justice  of  the  Supreme 
Judicial  Court  of  Massachusetts.  The  controlling 
considerations  in  the  mind  of  Story  in  reaching  his 
decision  seem  to  have  been  the  opportunity  to  pur- 
sue congenial  studies,  and  to  have  a  career.  To  this 
attitude  of  mind  he  steadily  adhered.  In  18 16  when 
William  Pinkney  the  great  lawyer  of  Maryland  was 
appointed  minister  to  Russia  he  offered  to  transfer  to 
Judge  Story  the  whole  of  his  business,  the  profits  of 
which  amounted  to  $21,000  a  year.  This  offer, 
made  under  conditions  which  would  probably  have 
secured  to  him  a  large  portion  of  that  great  business, 
was  declined. 

Not  long  after  taking  his  seat  upon  the  bench  an 
opportunity  came  to  Judge  Story  to  exhibit  to  the 
bar  and  the  country  his  judicial  view  of  the  Federal 
Constitution  and  government.  One  of  the  cases 
argued  at  the  first  term  at  which  he  sat  was  Fair- 
fax's Devisee  vs.  Hunter's  Lessee.  It  was  an  action 
of  ejectment  brought  by  Hunter  to  recover  posses- 
sion of  a  tract  of  788  acres  of  land  in  the  Northern 
Neck  of  Virginia.  Hunter  claimed  title  under  a 
patent  granted  to  him  by  the  state  of  Virginia  in 


1845]  JOSEPH  STORY  139 

1789.  The  land  was  owned  originally  by  Lord  Fair- 
fax, who  died  in  1781,  and  devised  it  to  his  nephew 
Denny  Fairfax,  a  British  subject  who  was  at  the  time 
of  his  uncle's  death  an  alien  enemy,  and  by  the  com- 
mon law  incapable  of  holding  title  to  real  estate. 
Hunter  contended  that  certain  Acts  of  Assembly  of 
Virginia  had  vested  the  Fairfax  title  in  the  state, 
and  although  there  had  been  no  office  found,  that  the 
patent  of  the  state  was  valid  and  had  conveyed  the 
title  to  him.  Denny  Fairfax  died  while  the  suit 
was  pending,  between  1796  and  1803.  Martin  suc- 
ceeded to  his  right  as  heir  at  law  and  devisee,  and 
relied  upon  a  treaty  with  Great  Britain,  removing 
the  disability  of  alienage  in  certain  cases,  to  support 
his  title.  If  the  treaty  of  the  United  States  applied 
his  title  was  good. 

The  case  had  a  long  and  strange  history.  Origin- 
ally begun  in  1791  in  the  district  court  of  Win- 
chester, judgment  was  rendered  in  that  court  in  1793 
for  the  original  defendant,  sustaining  the  Fairfax 
title.  The  case  was  then  taken  to  the  Virginia  Court 
of  Appeals.  It  was  argued  in  1796  and  reargued, 
after  a  lapse  of  thirteen  years,  in  1809.  In  I^I°  tne 
Court  of  Appeals  reversed  the  judgment  of  the  dis- 
trict court,  denied  the  right  claimed  under  the  treaty 
of  the  United  States,  and  gave  judgment  for  Hunter. 
Then  by  writ  of  error  under  the  twenty-fifth  section 
of  the  Judiciary  Act  of  1789  the  case  was  taken  to 
the  Supreme  Court  of  the  United  States.20     This 

20 See  Munford's  Reports,  218-238   (1810). 
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writ  of  error  was  argued  February  27th,  181 2,  Chief- 
Justice  Marshall  and  Judge  Washington  being  ab- 
sent. The  court  took  time  to  consider,  and  on 
March  15th,  18 13,  Story  delivered  the  opinion  of 
the  Court  reversing  the  judgment  of  the  Court  of 
Appeals  and  sustaining  the  Fairfax  title,  that  is  the 
title  of  Martin.21  A  mandate  then  issued  to  the 
Court  of  Appeals  commanding  that  such  proceed- 
ings be  had  in  the  cause  "as  according  to  right  and 
justice  and  the  laws  of  the  United  States,  and  agree- 
ably to  said  judgment  and  instructions  of  said  Su- 
preme Court  ought  to  be  had."  This  aroused  "the 
sleeping  spirit"  of  the  Old  Dominion.22 

The  next  step  was  in  the  Court  of  Appeals  where 
the  question  was  argued  whether  the  mandate  should 
be  obeyed.  According  to  a  note  of  the  reporter,  in 
addition  to  the  arguments  of  counsel  regularly  em- 
ployed in  the  cause,  "Messrs.  Nicholas  and  Hay  ex- 
pressed their  sentiments  in  consequence  of  a  request 
from  the  Court  to  the  members  of  the  bar  gener- 
ally." The  judges  delivered  opinions  seriatim,  and 
joined  in  the  following  statement,  viz.: 

The  court  is  unanimously  of  opinion  that  the  appellate  power  of 
the  Supreme  Court  of  the  United  States  does  not  extend  to  this 
court,  under  a  sound  construction  of  the  Constitution  of  the 
United  States;  that  so  much  of  the  25th  section  of  the  act  of  Con- 
gress, to  establish  the  judicial  courts  of  the  United  States,  as  ex- 
tends the  appellate  jurisdiction  of  the  Supreme  Court  to  this  court, 
is  not  in  pursuance  of  the  Constitution  of  the  United  States;  that 

21 7  Cranch's  Reports,  603. 

22 4  Munford's  Reports,  1,  59  (1813). 
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the  writ  of  error  in  this  case  was  improvidently  allowed  under  the 
authority  of  that  act ;  that  the  proceedings  thereon  in  the  Supreme 
Court  were  coram  non  judice  in  relation  to  this  court;  and  that 
obedience  to  its  mandate  be  declined  by  this  court. 

Again  the  cause  was  transferred  by  writ  of  error 
to  the  Supreme  Court  of  the  United  States.  It  was 
argued  at  February  term,  1816,  and  decided  March 
20th.23  It  was  equal  in  importance  to  any  cause 
which  had  ever  been  decided  by  the  court,  and  the 
work  of  drawing  the  opinion  was  assigned  to  Judge 
Story.  He  had  written  the  opinion  in  the  first  stage 
of  the  case,  but  that  involved  merely  a  question  of 
title  to  real  estate.  In  its  present  stage  the  case 
involved  the  theory  and  almost  the  existence  of  the 
Federal  government.  There  had  been  other  litiga- 
tion in  the  Virginia  courts  over  the  title  of  Lord 
Fairfax  to  lands  in  the  Northern  Neck.  Professor 
Thayer  refers 24  to  the  case  of  Hite  vs.  Fairfax,25 
where  Marshall  was  counsel  for  the  tenants  of  Lord 
Fairfax.  Whether  this  fact  had  any  connection  with 
the  assignment  of  the  case  to  Story  can  only  be  a  mat- 
ter of  conjecture.  It  is  certain  that,  from  whatever 
cause,  a  great  opportunity  came  to  him  early  in  his 
judicial  career. 

It  was  his  first  opinion  in  a  case  requiring  the  dis- 
cussion of  an  important  question  of  constitutional  law, 
and  he  clearly  indicates  that  he  fully  understood  its 

23  1  Wheaton's  Reports,  304. 

24  Thayer's  Marshall,  p.  24. 
2»4  Call's  Reports,  42  (1786)- 
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magnitude.    Near  the  beginning  of  the  opinion  he 

says : 26 

The  questions  involved  in  this  judgment  are  of  great  importance 
and  delicacy.  Perhaps  it  is  not  too  much  to  affirm  that,  upon 
their  right  decision  rest  some  of  the  most  solid  principles  which 
have  hitherto  been  supposed  to  sustain  and  protect  the  Constitu- 
tion itself. 

In  a  paragraph  stating  the  general  scope  and  ob- 
ject of  the  Constitution  in  language  worthy  of  Mar- 
shall himself  he  anticipates  the  principle  contained 
in  the  great  sentence  of  the  Chief-Justice  in  McCul- 
loch  vs.  Maryland:  "In  considering  this  question, 
then,  we  must  never  forget  that  it  is  a  constitution  we 
are  expounding.27  He  then  deals  with  the  grant  of 
the  judicial  power,  which  is  the  part  of  the  Consti- 
tution directly  involved  in  the  case.  The  leading 
points  of  the  argument  are : 

1.  The  whole  judicial  power  of  the  United  States  should  be, 
at  all  times,  vested  either  in  an  original  or  appellate  form,  in 
some  courts  created  under  its  authority. 

2.  But  it  is  plain  that  the  framers  of  the  Constitution  did 
contemplate  that  cases  within  the  judicial  cognizance  of  the  United 
States  not  only  might,  but  would  arise  in  the  State  courts,  in  the 
exercise  of  their  ordinary  jurisdiction.  With  this  view,  the  sixth 
article  declares,  that  this  Constitution,  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  thereof,  and  all  treaties 
made  or  which  shall  be  made,  under  the  authority  of  the  United 
States  shall  be  the  supreme  law  of  the  land,  and  the  judges  in 
every  State  shall  be  bound  thereby,  anything  in  the  Constitution 
or  laws  of  any  State  to  the  contrary  notwithstanding. 


26  1  Wheaton's  Reports,  324. 

27  4  Wheaton's  Reports,  407. 
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3.  The  judicial  power  of  the  United  States,  by  the  very  terms 
of  the  grant  extends  to  such  cases.  Not  being  within  the  original 
jurisdiction  they  must  therefore  fall  within  the  appellate  jurisdic- 
tion; and  the  twenty-fifth  section  of  the  judiciary  act,  which 
authorizes  the  exercise  of  this  jurisdiction  in  the  specific  cases  by 
a  writ  of  error  is  supported  by  the  letter  and  spirit  of  the  Con- 
stitution. 

4.  This  jurisdiction  can  rightfully  be  exercised  over  the  State 
courts,  and  need  not  necessarily  be  exercised  by  direct  action  of 
the  court  upon  the  parties.  It  is  an  historical  fact  that  the 
Supreme  Court  of  the  United  States  have,  from  time  to  time, 
sustained  this  appellate  jurisdiction  in  a  great  variety  of  cases, 
brought  from  the  tribunals  of  many  of  the  most  important  States 
in  the  Union,  and  that  no  State  tribunal  has  ever  breathed  a 
judicial  doubt  on  the  subject,  or  declined  to  obey  the  mandate  of 
the  Supreme  Court  until  the  present  occasion. 

The  judgment  of  the  Court  of  Appeals  was  again 
reversed,  and  apparently  this  was  the  end  of  the  lit- 
igation. In  Williams  vs.  Bruffy,28  Mr.  Justice 
Field  stated  that  the  appellate  jurisdiction  over  the 
judgments  of  the  state  courts,  "passed  beyond  the  re- 
gion of  discussion  in  this  court  more  than  half  a 
century  ago.  As  early  as  1816,  in  the  celebrated  case 
of  Martin  vs.  Hunter,  this  court,  in  an  opinion  of 
unanswerable  reasoning  from  the  general  language 
of  the  Constitution  asserted  its  appellate  jurisdiction 
over  the  State  courts  in  the  case  mentioned  in  the 
Act."  This  jurisdiction  was  still  further  contested 
and  enforced  a  few  years  later,29  in  one  of  Chief- 
Justice  Marshall's  great  cases,  the  case  of  Cohens  vs. 

28  102  United  States  Reports,  248  (1880). 

2°  Thayer,  Cases  on  Constitutional  Law,  vol.  I,  123. 
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Virginia,30  and  in  1858  in  Ableman  vs.  Booth,31  but 
the  first  and  indeed  the  decisive  blow  in  the  contro- 
versy was  struck  by  Judge  Story. 

At  the  time  he  wrote  this  opinion  asserting  so  vig- 
orously the  Federal  power,  Judge  Story  regarded 
himself  as  a  Republican  in  politics.  On  February 
22,  1 81 5,  after  the  peace,  he  wrote:32 

Never  was  there  a  more  glorious  opportunity  for  the  Republican 
party  to  place  themselves  permanently  in  power.  They  have  now 
a  golden  opportunity.     I  pray  God  it  may  not  be  thrown  away. 

He  then  suggests  a  series  of  important  measures 
for  the  creation  of  great  national  interests  "which 
shall  bind  us  in  an  indissoluble  chain."  The  only 
instance  in  which  he  was  present  at  a  political  meet- 
ing or  engaged  in  a  political  discussion  after  his  ele- 
vation to  the  bench  was  in  December  18 19,  when 
he  attended  a  town  meeting  in  Salem,  and  opposed 
the  proposed  Missouri  Compromise.  Apparently 
he  was  in  sympathy  with  the  administration  of  John 
Quincy  Adams.  After  the  election  of  President 
Jackson  there  was  a  change  in  his  political  tone.  In 
a  letter  to  Professor  Ashmun  in  1831  he  refers  to  an 
effort  to  repeal  the  25th  section  of  the  Judiciary  Act, 
and  says : 33 

You  may  depend  that  many  of  our  wisest  friends  look  with 
great  gloom  to  the  future.     Pray  read,   on   the  subject  of  the 

30  6  Wheaton's  Reports,  264. 

31  21  Howard's  Reports,  506. 

82  Life  and  Letters,  vol.  I,  p.  254. 
33  Life  and  Letters,  vol.  II,  49. 


1 845]  JOSEPH  STORY  145 

twenty-fifth  section,  the  opinion  of  the  Supreme  Court  in  Hunter 
vs.  Martin.34  It  contains  a  full  survey  of  the  judicial  powers  of 
the  general  government,  and  Chief- Justice  Marshall  concurred  in 
every  word  of  it. 

In  1840,  after  the  nomination  of  Harrison  he 
writes:  "I  confess  that,  desponding  as  I  habitually 
am  on  all  subjects,  I  feel  more  encouragement  than 
I  have  felt  for  a  long  time."  It  is  quite  probable 
that  with  advancing  age,  and  dissatisfaction  with  the 
course  of  President  Jackson  in  the  Cherokee  case  and 
in  other  matters,  his  Republican  principles  in  poli- 
tics were  gradually  modified,  if  not  wholly  aban- 
doned. On  the  other  hand  his  views  as  a  lawyer 
and  judge  upon  the  nature  of  the  Federal  constitu- 
tion and  government  and  their  relation  to  the  consti- 
tutions and  governments  of  the  states  as  written  in 
Martin  vs.  Hunter  were  lifelong  convictions,  con- 
sistently and  vigorously  asserted  from  the  beginning 
to  the  end  of  his  life.  In  administering  the  Bank- 
ruptcy Act  of  1 84 1,  of  which  he  is  stated  to  have 
been  the  author,35  he  held  in  an  opinion  in  the  Cir- 
cuit Court  that  an  attachment  on  mesne  process  in 
an  action  in  a  state  court  pending  at  the  date  of  the 
bankruptcy  was  not  a  lien  within  the  saving  clauses 
of  the  Act,  and  ordered  an  injunction  to  issue  re- 
straining the  prosecution  of  the  action  in  the  state 
court.36     This  decision  led  to  a  famous  controversy 


Si  1  Wheaton's  Reports,  304. 

85  See  Lowell,  Bankruptcy,  paragraph  332. 

86 Ex  parte  Foster,  2  Story's  Reports,  131   (1842). 
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with  Chief-Justice  Joel  Parker  of  New  Hampshire, 
begun  in  Kittredge  vs.  Warren.87  Judge  Story  ad- 
hered with  characteristic  tenacity  to  his  point  that 
the  attachment  was  not  a  lien,  but  after  his  death  it 
came  before  the  Supreme  Court  in  Peck  vs. 
Jenness,38  and  was  decided  in  accordance  with  the 
view  of  Chief-Justice  Parker.  The  fundamental 
and  vital  matter  involved  in  this  controversy,  how- 
ever, was  the  effective  administration  of  the  Bank- 
ruptcy Act.  In  Ex-parte  Christy,39  Judge  Story 
carefully  expounds  the  scope  and  object  of  the  Act, 
and  argues  that  "it  was  indispensable  that  an  entire 
system  adequate  to  that  end  should  be  provided  by 
Congress,  capable  of  being  worked  out  through  the 
instrumentality  of  its  own  courts,  independently  of 
all  aid  and  assistance  from  any  other  tribunals  over 
which  it  could  exercise  no  effective  control." 

This  case  has  been  justly  criticized  for  its  attempt 
by  dictum  to  dispose  of  important  questions  not  raised 
by  the  facts,  but  it  is  valuable  as  exhibiting  Judge 
Story  in  his  true  character  as  an  asserter  and  de- 
fender of  the  paramount  quality  of  the  Federal  pow- 
er in  all  cases  within  its  jurisdiction.  In  the  contro- 
versy with  Judge  Parker  over  the  Bankruptcy 
Act  he  was  animated  by  the  same  conviction  with 
which  he  wrote  the  opinion  in  Martin  vs.  Hunter.40 


37  14  New  Hampshire,  509  (1844). 

38  7  Howard's  Reports,  612  (1849). 
3s>  3  Howard's  Reports,  292  (1844). 
40  1  Wheaton's  Reports,  304. 
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As  a  judge  he  accepted  naturally  and  without  hesi- 
tation the  large  and  liberal  conception  of  the  Con- 
stitution which  is  now  firmly  established  by  the  de- 
cisions of  the  Supreme  Court.  So  conceived,  if 
wisely  administered,  it  secures  to  the  American  peo- 
ple a  career  without  limits  in  space  or  time.  It  is 
like  the  promise  of  Olympian  Jove  to  the  Romans: 

His  ego  nee  metas  rerum  nee  tempora  pono; 

Imperium  sine  fine  dedi. 
It  was  truly  said  by  Jefferson,  in  the  letter  to  Gal- 
latin above  quoted,  that  the  great  mass  of  the  func- 
tions of  the  new  judge  would  be  performed  in  his 
own  district.  The  first  circuit,  which  was  allotted 
to  Judge  Story,  embraced  Massachusetts,  New 
Hampshire  and  Rhode  Island.  It  was  the  principal 
maritime  district  of  the  country,  and  the  business  in 
it  was  much  increased  by  captures  and  forfeitures 
incident  to  the  embargo  and  non-intercourse  meas- 
ures of  the  government  and  by  the  War  of  181 2. 
The  age  and  infirmities  of  Judge  Cushing  had  caused 
an  accumulation  of  arrears.  Judge  Story  attacked 
the  docket  with  characteristic  energy.  In  one  of 
his  earliest  decisions  he  stopped  the  practice  of  ap- 
pealing from  the  district  court  to  the  circuit  court 
in  cases  which  had  been  tried  by  a  jury  in  the  dis- 
trict court,  and  pointed  out  that  the  proper  way  to 
bring  up  such  cases  was  by  writ  of  error  after  final 
judgment.  The  opinion  explains  that  the  process 
of  appeal  in  a  common  law  action  was  peculiar  to 
the  New  England  states,  and  based  upon  statutes. 
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One  hundred  and  thirty  cases  improperly  appealed 
were  struck  from  the  docket  of  the  circuit  court  by 
a  single  blow. 

The  nature  and  extent  of  the  admiralty  jurisdic- 
tion were  very  imperfectly  understood  in  America 
at  that  time.  The  Federal  Constitution  in  the  grant 
of  judicial  power  provided  that  it  should  extend  "to 
all  cases  of  admiralty  and  maritime  jurisdiction." 
Judge  Story  at  once  took  up  the  study  of  admiralty 
with  ardor.  His  characteristic  tendency  to  exert  the 
Federal  power  to  its  full  extent  was  quickly  ex- 
hibited. In  1 812  he  wrote  in  regard  to  the  admir- 
alty: "I  have  no  doubt  that  its  jurisdiction  right- 
fully extends  over  every  maritime  contract  and  tort, 
and  the  more  its  jurisdiction  is  known  the  more  it 
will  be  courted."  In  DeLovio  vs.  Boit 41  he  decided 
that  a  contract  of  marine  insurance,  no  matter 
where  executed,  was  subject  to  the  admiralty  juris- 
diction. The  opinion  is  elaborate,  and  collects  all 
the  learning  upon  the  question  which  was  accessible 
at  that  time.  It  was  the  beginning  of  a  great  dis- 
cussion and  was  cited  as  an  authority  in  many  courts. 
Finally,  in  1870  the  precise  question  in  DeLovio  vs. 
Boit  reached  the  Supreme  Court  and  the  admiralty 
jurisdiction  was  sustained.  Mr.  Justice  Bradley,  in 
delivering  the  opinion  of  the  Court,  said : 42 

The  learned  and  exhaustive  opinion  of  Justice  Story,  in  the 
case  of  DeLovio  vs.  Boit,48  affirming  the  admiralty  jurisdiction 

41 2  Gallison's  Reports,  308  (1816). 

42  Insurance  Company  vs.  Dunham,  11  Wallace's  Reports,  36. 

43  2  Gallison's  Reports,  398. 
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over  policies  of  marine  insurance  has  never  been  answered,  and 
will  always  stand  as  a  monument  of  his  erudition. 

In  the  meantime,  between  18 16  and  1870,  by  a 
series  of  decisions  of  the  Supreme  Court  the  admi- 
ralty jurisdiction  had  been  vastly  extended  both  in 
respect  to  locality  and  subject  matter  in  accordance 
with  his  liberal  views.  In  construing  the  constitu- 
tion, in  one  respect  the  court  has  gone  far  beyond 
Judge  Story.  In  The  Thomas  Jefferson,44  he  ac- 
cepts the  English  rule  then  in  force  by  which  as  to 
locality  admiralty  jurisdiction  is  limited  to  the  sea 
and  to  waters  within  the  ebb  and  flow  of  the  tide. 
In  The  Genesee  Chief,45  and  later  cases  this  limit 
was  transcended  and  the  jurisdiction  extended  to 
"all  the  navigable  waters  of  the  United  States,  or 
bordering  on  the  same,  whether  landlocked  or  open, 
salt  or  fresh,  tide  or  no  tide.46  Thus  the  court  with- 
out the  aid  of  legislation,  indeed,  disregarding  an 
Act  of  Congress  passed  in  1845  and  reputed  to  have 
been  drawn  by  Judge  Story,  has  rested  this  vast 
jurisdiction  upon  the  few  simple  words  in  the  con- 
stitution.47 

Judge  Story's  decisions  upon  the  circuit  are  re- 
ported in  thirteen  volumes,  by  Gallison,  Mason, 
Charles  Sumner,  and  his  son,  W.  W.  Story.  Among 
them  are  many  cases  of  great  value  and  interest.     In 

44  10  Wheaton's  Reports,  428  (1825). 

45  12  Howard's  Reports,  443. 
40  11  Wallace's  Reports,  25. 

47  The  Eagle,  8  Wallace's  Reports,  13  (1868). 
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view  of  the  important  part  played  by  business  cor- 
porations in  the  industrial  development  of  the 
United  States  the  only  case  mentioned  here  will  be 
taken  from  that  field.  In  Wood  vs.  Dummer,43 
Judge  Story  announced  the  doctrine  that  the  capital 
of  a  corporation  in  certain  circumstances  becomes  a 
trust  fund  for  the  payment  of  its  debts,  a  rule  which 
has  been  of  great  practical  value.  The  case  is  fur- 
ther interesting  for  his  kindly  method  in  criticizing 
the  bar,  the  bill  having  been  badly  drawn,  and  also 
for  his  direct  and  lawyer-like  handling  of  the  ques- 
tion whether  the  purchaser  of  a  bank  note  payable 
to  bearer  is  an  assignee  of  a  chose  in  action.  "He 
is  an  original  holder."  49 

During  the  period  covered  by  his  work  in  the  cir- 
cuit Court  Judge  Story  wrote  opinions  in  two  hun- 
dred and  eighty-six  cases  in  the  Supreme  Court.  Of 
these  two  hundred  and  sixty-nine  are  reported  as 
the  opinion  of  the  court  or  of  a  majority.  Three 
were  concurring  opinions,  and  fourteen  dissenting 
opinions.  He  wrote  four  dissenting  opinions  on  ques- 
tions of  constitutional  law,  one  being  in  the  lifetime 
of  Marshall,  in  Houston  vs.  Moore.60  In  Ogden  vs. 
Saunders,51  the  only  case  in  which  Chief-Justice 
Marshall  was  in  the  minority  upon  a  question  of 
constitutional  law,  Justices  Story  and  Duvall  con- 

48  3  Mason's  Reports,  308. 

49  3  Mason's  Reports,  314. 

00 5  Wheaton's  Reports,  1   (1820). 
51 12  Wheaton's  Reports,  213. 
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curred  with  him  in  the  question  upon  which  he 
wrote  his  dissenting  opinion.  Judge  Story  wrote 
the  opinion  of  the  majority  of  the  court  in  five  cases 
in  which  Marshall  dissented;  and  in  four  of  the 
cases  in  which  he  dissented  during  Marshall's  life, 
the  Chief-Justice  wrote  the  opinion  of  the  majority. 
This  record  of  his  work  is  a  sufficient  answer  to  the 
assertion  sometimes  made  by  lawyers,  that  Judge 
Story,  after  his  accession  to  the  bench,  was  dominated 
by  Chief-Justice  Marshall. 

One  of  the  four  cases  in  which  Judge  Story  dis- 
sented, and  in  which  Marshall  wrote  the  opinion  of 
the  court,  is  the  celebrated  case  of  The  Nereide.52  It 
involved  a  question  in  the  law  of  prize  of  great 
practical  importance  at  that  time,  but  of  little  mo- 
ment now,  by  reason  of  the  Declaration  of  Paris 
of  1856.  The  case  will  always  be  memorable  for 
the  importance  which  it  once  had,  and  for  the  dis- 
play of  judicial  and  forensic  power  which  it  called 
forth.  During  the  War  of  181 2  Manuel  Pinto,  a 
Spanish  subject,  chartered  the  Nereide,  a  British 
vessel,  for  a  voyage  from  London  to  Buenos  Ayres 
and  return.  He  put  on  board  a  cargo  owned  in  part 
by  himself  and  partners  and  other  Spanish  subjects, 
and  in  part  by  British  subjects.  The  Nereide  was 
an  uncommissioned  vessel,  but  sailed  under  British 
convoy,  and  armed.  On  the  voyage  out  she  became 
separated  from  her  convoy  and  was  captured  by  an 
American  privateer,  the  General  Tompkins,  after  a 

62  9  Cranch's  Reports,  388. 
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brief  engagement.     Pinto  was  on  board  the  Nereide, 
but  took  no  part  in  her  defence.     She  was  taken  to 
New  York,  and  there  libeled  with  her  cargo  in  the 
District  Court.    The  vessel  and  the  English  portion 
of  the  cargo  were  condemned  without  a  claim.     The 
Spanish  portion  of  the  cargo  was  also  condemned 
in  the  District  Court  and  the  sentence  was  affirmed 
on  appeal  in  the  Circuit  Court,  but  reversed  in  the 
Supreme  Court.    The  glowing  argument  of  Pink- 
ney,  famous  among  lawyers  and  law  students,  de- 
scribing the  Nereide  as  a  "discordia  rerum;  a  cen- 
taur-like figure,   half  man,   half   ship;   a   fantastic 
form,  bearing  in  one  hand  the  spear  of  Achilles,  in 
the  other  the  olive  branch  of  Minerva,"  and  so  forth, 
drew  from  the  Chief-Justice  a  fine  compliment,  but 
was  coldly  turned  aside  for  "its  only  imperfection, 
its  want  of  resemblance."    The  court  applied  the 
rule  that  "a  neutral  may  lawfully  put  his  goods  on 
board   a  belligerent  ship    for   conveyance   on   the 
ocean,"  and  declined  to  make  an  exception  upon  the 
ground  that  the  ship  was  armed.    Judge  Story  con- 
tended that  by  putting  his  goods  under  the  protection 
of  belligerent  guns  the  neutral  had  allied  himself 
with  the  enemy  and  lost  the  protection  of  neutrality. 
"The  doctrine,"  he  said,  "is  founded  in  the  most  per- 
fect justice  that  those  who  adhere  to  an  enemy  con- 
nection shall  share  the  fate  of  the  enemy."    The  de- 
cision was  announced  in  March,  1815.    The  next 
volume  of  admiralty  reports  to  arrive  from  England 
contained  the  case  of  The  Fanny,  decided  by  Lord 
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Stowell  in  July,  18 14,  in  which  he  assumed  the  rule 
to  be  as  Judge  Story,  without  knowledge  of  his 
decision,  had  contended  in  The  Nereide.  Lord 
Stowell  held  that  neutral  goods  in  an  armed  mer- 
chant ship  of  a  belligerent  were  subject  to  condem- 
nation as  lawful  prize,  and  decreed  salvage  to  the 
recaptor.53  The  point  came  before  the  Supreme 
Court  again  in  The  Atalanta.54  The  court  adhered  to 
its  position  in  The  Nereide,  Chief-Justice  Marshall 
declaring  it  to  be  a  principle  of  the  law  of  nations 
that  the  goods  of  a  friend  are  safe  in  the  bottom  of 
an  enemy,  "and  so  long  as  it  is  acknowledged,  this 
court  must  reject  constructions  which  render  it 
totally  inoperative."  On  the  other  hand,  the  name 
of  Judge  Story,  on  a  question  in  the  law  of  prize, 
carries  weight  throughout  the  world.  Sir  Robert 
Phillimore  states:  "It  is  hardly  too  much  to  say 
that  his  agreement  with  such  an  authority  as  Lord 
Stowell  does  constitute  a  balance  in  favor  of  the 
proposition  which  those  great  jurists  have  deliber- 
ately sanctioned  in  most  elaborate  judgments."55 

Judge  Story's  policy  upon  the  important  question 
of  expressing  dissent  may  be  collected  from  his 
declarations.  In  The  Nereide,56  which  was  his  most 
important  dissent  up  to  that  time,  he  says:  "Had 
this  been  an  ordinary  case,  I  should  have  contented 

63  1  Dodson's  Reports,  443. 

04  3  Wheaton's  Reports,  409  (1818). 

55  Phillimore's  International  Law   (3d  Ed.),  vol.  Ill,  551. 

66  9  Cranch's  Reports,  388.    See  page  455. 
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myself  with  silence."  In  Oliviera  vs.  United  In- 
surance Co.57  he  refrained  from  expressing  his  dis- 
sent at  the  earnest  suggestion  of  Mr.  Justice  Wash- 
ington, who  "thinks  (and  very  correctly)  that  the 
habit  of  delivering  dissenting  opinions  on  ordinary 
occasions  weakens  the  authority  of  the  court  and  is 
of  no  public  benefit."  In  Briscoe  vs.  Bank  of  Ken- 
tucky,58 he  stated  that  he  was  of  opinion  "that  upon 
constitutional  questions  the  public  have  a  right  to 
know  the  opinion  of  every  judge  who  dissents  from 
the  opinion  of  the  court,  and  the  reasons  of  his  dis- 
sent." In  this  case  it  should  be  said  that  his  feel- 
ings seem  to  have  been  deeply  moved.  In  addition 
to  the  work  of  writing  opinions  he  was  vigilant  and 
active  on  matters  of  practice,  made  rules  for  the 
circuit  court  and  drew  up  the  rules  promulgated  in 
1842  by  the  Supreme  Court  governing  equity  prac- 
tice in  the  courts  of  equity  of  the  United  States.  He 
also  made  many  recommendations  to  Pinkney,  Web- 
ster and  other  influential  legislators  for  extending 
the  Federal  jurisdiction  and  improving  the  Federal 
laws. 

In  the  face  of  this  record  of  achievement  on  the 
bench  it  will  seem  ungracious  if  not  unreasonable 
to  assert  that  the  intellectual  gifts  which  Judge  Story 
possessed  in  the  highest  perfection  and  which  he 
took  most  delight  in  using  were  not  those  of  a  judge. 
By  nature  he  was  a  teacher  and  jurist.    A  judge  is, 

"3  Wheaton's  Reports,  183  (1818). 
68  11  Peters'  Reports,  257,  at  page  350. 
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before  all  else,  a  magistrate,  clothed  with  a  por- 
tion of  the  power  of  the  government  and  charged 
with  the  duty  of  administering  public  justice  be- 
tween citizens  or  between  citizens  and  the  state. 
In  pronouncing  judgment  or  sentence  he  is  limited 
strictly  to  the  proved  facts  and  the  established 
law.  These  restrictions  do  not  apply  to  the  pro- 
fessor or  jurist.  He  is  permitted  and  indeed  re- 
quired to  develop  each  legal  principle  in  all  its  de- 
tails. He  may  assume  without  limit  any  facts  which 
may  be  material  for  illustration.  To  a  mind  like 
that  of  Judge  Story,  well  nigh  insatiable  in  acquir- 
ing knowledge,  and  eager  to  traverse  the  whole  field 
of  jurisprudence,  the  limitations  of  the  judicial  office 
would  ordinarily  be  more  or  less  galling.  Fortu- 
nately for  him  he  came  to  the  bench  at  a  time  when 
a  number  of  important  subjects  had  not  been  touched 
by  judicial  decision,  and  he  had  an  opportunity  to 
declare  the  law  upon  them  for  his  successors.  With 
Kent  he  shares  the  honor  of  introducing  and  estab- 
lishing correct  principles  of  equity  in  the  United 
States.  In  Admiralty  and  Prize  he  had  an  oppor- 
tunity similar  to  that  of  Lord  Stowell,  and  in  com- 
mercial law  similar  to  that  of  Lord  Mansfield. 
There  was  in  his  mind,  however,  a  tendency  to  ideal- 
ize which  occasionally  carried  him  to  some  extent 
beyond  the  law  and  weakened  his  practical  sound- 
ness as  a  judge.  This,  it  is  submitted,  is  manifested 
by  his  suggestion  that  a  court  of  equity  might  with 
propriety    insist    upon    deoreeing    a    specific    per- 
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formance  of  all  bona  fide  contracts.59  In  La 
Jeune  Eugenie60  he  held  that  the  slave  trade  was 
contrary  to  natural  justice  and  moral  duty,  and 
therefore  in  violation  of  the  law  of  nations.  Subse- 
quently the  question  came  before  the  Supreme  Court 
in  The  Antelope,61  where  Chief-Justice  Marshall 
said  that  in  considering  the  question,  "this  court  must 
not  yield  to  feelings  which  might  seduce  it  from  the 
path  of  duty,  and  must  obey  the  mandate  of  the  law," 
and  followed  the  doctrine  of  Lord  Stowell  in  The 
Louis.62  Judge  Story  did  not  dissent.  To  the  same 
mental  tendency  may  be  referred  the  doctrine  stated 
in  Hunter  vs.  Martin,  that  the  whole  of  the  Federal 
judicial  power  should  be  at  all  times  vested  in  courts 
created  under  Federal  authority.  As  is  well  known, 
Congress  has  not  acted  in  accordance  with  that  policy 
in  executing  the  provisions  of  the  Constitution  relat- 
ing to  the  judicial  power.  It  is  not  contended  here 
that  a  tendency  to  idealize  is  wholly  to  be  condemned 
in  a  judge.  On  the  contrary,  if  wisely  used,  it  may 
be  of  great  benefit,  and  lead  to  improvement  in  the 
law.  The  point  to  be  especially  noticed  in  connec- 
tion with  the  career  of  Judge  Story  is,  that  by  reason 
of  this  tendency,  which  made  him  ambitious  to  im- 
prove and  reform  the  law,  and  of  his  desire  to  range 
over  the  whole  of  any  subject  with  which  he  had  to 
deal,  he  was  likely  in  time  to  become  restive  under 

59  2  Story's  Equity  Jurisprudence  (2d  Edition)  paragraph  717a. 

60 2  Mason's  Reports,  90  (1822). 

81 10  Whea ton's  Reports,  211  (1825). 

62  2  Dodson's  Reports,  210  (1817). 
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the  restraints  of  the  bench,  and  to  seek  the  more  un- 
confined  and  inviting  fields  of  general  jurisprudence. 
Attractiveness  was  lent  to  his  judicial  work  in  the 
beginning  by  the  charm  of  congenial  associates.  In 
1808  he  wrote  to  a  friend,  in  describing  the  Chief- 
Justice:  "I  love  his  laugh, — it  is  too  hearty  for  an 
intriguer, — and  his  good  temper  and  unwearied  pa- 
tience are  equally  agreeable  on  the  bench  and  in  the 
study."  In  18 12  during  his  first  term  as  a  judge,  he 
wrote:  "My  brethren  are  very  interesting  men, 
with  whom  I  live  in  the  most  frank  and  unaffected 
intimacy."  The  first  break  in  this  companionship 
came  in  1823,  with  the  death  of  Brockholst  Living- 
ston. Then  followed  Mr.  Justice  Todd  in  1826; 
Bushrod  Washington  in  1829;  Mr.  Justice  William 
Johnson  in  1834,  and  the  Chief-Justice  in  1835,  leav- 
ing Judge  Story  and  Mr.  Justice  Duvall,  who  had 
resigned  in  1835  and  who  died  in  1836,  as  the  sole 
survivors  of  the  court  of  1812.  Marshall  died  July 
6,  and  in  October  following  Judge  Story,  at  the 
request  of  the  bar  of  Suffolk  County,  delivered  in 
Boston  a  discourse  upon  his  character  and  services. 
One  favorite  theme  upon  which  he  often  dilated  is 
repeated  in  this  discourse.  Speaking  of  the  rela- 
tion of  confidence  and  friendship  between  Marshall 
and  Colonel  Pickering,  Judge  Story  says: 63 

It  shows  that  great  minds  (and  perhaps  great  minds  only) 
fully  understand  that  exquisite  moral  truth,  that  no  man  stands 
in  another's  way  in  the  road  to  honor ;  and  that  the  world  is  wide 

63  Story's  Miscellaneous  Writings,  674. 
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enough  for  the  fullest  display  of  the  virtues  and  talents  of  all, 
without  interrupting  a  single  ray  of  light  reflected  by  any. 

This  applies  with  even  more  felicity  to  the  relation 
between  Marshall  and  himself.  In  the  firmament 
of  jurisprudence  they  shine  as  stars,  but  neither 
detracts  anything  from  the  splendor  of  the  other. 

Then  came  the  question  of  the  succession.  On  the 
24th  day  of  the  month  in  which  Marshall  died, 
Judge  Story  wrote  to  the  reporter,  Peters : 64 

As  to  the  Chief- Justice's  successor,  I  do  not  even  venture  to 
hazard  an  opinion,  or  even  a  conjecture.  I  shall  wait  events. 
Whoever  succeeds  him  will  have  a  most  painful  and  discouraging 
duty.  He  will  follow  a  man  who  can  not  be  equalled,  and  all 
the  public  will  see,  or  think  they  see,  the  difference.  A  situation 
which  provokes  a  comparison  so  constant  and  so  discouraging,  is 
not  enviable.  Let  me  only  add,  for  your  eye,  lest  there  be  some 
idle  conjecture  elsewhere,  that  I  have  never  for  a  moment  imagined 
I  should  be  thought  of.  So  that  I  am  equally  beyond  hope  or 
anxiety. 

Whatever  may  have  been  the  expectations  of  his 
friends,  the  conditions  were  not  favorable  for  the 
appointment  of  Judge  Story.  Andrew  Jackson  was 
President.  In  1834  Story  had  written  concerning 
him:66 

Everything  here  except  the  President's  will  is  as  uncertain  as  it 
possibly  can  be.  And  I  confess  myself  humiliated  at  the  truth, 
which  can  not  be  disguised,  that  though  we  live  under  the  form 
of  a  republic  we  are  in  fact  under  the  absolute  rule  of  a  single  man. 

Jackson  on  his  side  had  spoken  of  Story  as  "the 

64  Life  and  Letters,  vol.  II,  201. 

65  Life  and  Letters,  vol.  II,  154. 
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most  dangerous  man  in  America," ee  although  at  a 
dinner  in  1833  Story  writes,  "the  President  specially 
invited  me  to  drink  a  glass  of  wine  with  him."  The 
chief-justiceship  was  too  important  an  office  to  be 
given  to  "the  school  of  Story  and  Kent,"  as  Jackson 
had  described  it.  Taney  of  Maryland  was  ap- 
pointed to  the  place  and  commissioned  in  March, 
1836.  He  took  his  seat  as  Chief-Justice  at  the  Jan- 
uary term,  1837.  If  Judge  Story  felt  any  disap- 
pointment he  did  not  express  it.  In  1837  he  wrote 
to  Charles  Sumner,  "The  Judges  go  on  quite  har- 
moniously. The  new  Chief-Justice  conducts  him- 
self with  great  urbanity  and  propriety."  Conflicts 
of  opinion,  however,  among  the  members  of  the 
court,  were  impending  destined  to  result  in  defeat 
and  discouragement  for  Judge  Story  and  in  his  de- 
termination to  retire  from  the  bench. 

Among  the  cases  pending  when  Taney  took  his 
seat  was  Charles  River  Bridge  vs.  Warren  Bridge. 
It  had  been  in  the  court  since  1830,  and  was  argued 
at  great  length  in  1831.  This  appears  from  a  letter 
of  Judge  Story  to  Professor  Ashmun,  dated  March 
io.67  Mr.  Webster  was  counsel  for  the  Charles 
River  Bridge  and  upon  the  back  of  a  memorandum 
of  notes  of  the  argument  of  his  opponents  now  in  the 
possession  of  Mr.  Justice  Richardson  of  the  Superior 
Court  of  Massachusetts,  made  the  following  indorse- 
ment: 

68  Life  and  Letters,  vol.  II,  117,  119. 
67  Life  and  Letters,  vol.  II,  51. 
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Charles  River  Bridge  vs.  Warren  Bridge.  Washington,  March 
10,  1 83 1.  Argued:  the  last  important  Constitutional  question  I 
expect  ever  to  discuss  at  the  bar.     D.  W. 

There  was  a  division  of  opinion  in  the  court,  as 
appears  in  a  letter  of  Judge  Story  to  Jeremiah 
Mason  of  December  23d,  1831,68  which  shows  that 
he  was  preparing  an  opinion  in  the  case,  which  he 
requested  Mason  (who  of  course  was  not  engaged  as 
counsel)  to  read.  In  March,  1832,  Judge  Story  re- 
fers to  the  case  again,  in  a  letter  to  Professor  Ash- 
mun,  stating  that  it  was  not  decided.  "Some  of 
the  Judges,"  he  says,  "had  not  prepared  their  opin- 
ions when  we  met;  and  Judge  Johnson  has  been 
absent  the  whole  term  from  indisposition."  The 
case  remained  undecided  until  January  term,  1837, 
when  it  was  reargued,  and  was  decided  in  Febru- 
ary of  that  year. 

The  facts  were  briefly  these:09  In  1640  the 
Legislature  of  Massachusetts  granted  to  Harvard 
College  a  ferry  between  Boston  and  Charlestown. 
In  1785  Thomas  Russell  and  others  petitioned  the 
Legislature  for  the  privilege  of  building  a  bridge 
over  Charles  River  between  Boston  and  Charles- 
town,  "where  an  ancient  ferry  had  been  established." 
This  petition  was  granted,  and  the  petitioners  were 

e8Memoirs  of  Mason,  336,  337. 

69  A  valuable  note  entitled  Historical  Statement  in  Relation  to 
Charlestown  Bridge,  prepared  by  Hon.  George  G.  Crocker,  Chairman  of 
the  Boston  Transit  Commission,  will  be  found  in  the  Fifth  Annual  Re- 
port of  the  Commission,  Appendix  C.  I  have  made  use  of  it  in  prepar- 
ing the  above  statement  of  facts. 
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incorporated  as  the  proprietors  of  Charles  River 
Bridge.  The  corporation  was  authorized  to  construct 
a  bridge,  and  to  charge  tolls  according  to  a  schedule 
established  by  the  third  section  of  the  Act.  The  term 
of  the  franchise  was  forty  years,  during  which  time 
the  corporation  was  required  to  make  an  annual  pay- 
ment of  two  hundred  pounds  to  the  President  and 
Fellows  of  Harvard  College.  At  the  end  of  the 
term  the  bridge  was  to  revert  to  the  Commonwealth, 
"saving  to  the  college  a  reasonable  annual  compensa- 
tion for  the  annual  income  of  the  ferry  which  it 
might  have  received  had  not  the  bridge  been  erected." 
The  bridge  was  rapidly  constructed,  1470  feet  in 
length,  and  42  feet  in  width,  and  was  opened  with 
great  ceremony  on  June  17th,  1786.  Judge  Story 
states : T0 

It  is  well  known  historically,  that  this  was  the  very  first  bridge 
ever  constructed  in  New  England  over  navigable  tide  waters  so 
near  the  sea. 

The  capital  of  the  proprietors  consisted  of  one 
hundred  and  fifty  shares  of  the  par  value  of  roo 
pounds  each,  or  about  $75,000.  The  bridge  proved 
very  profitable,  and  it  is  stated  that  in  1826  an 
original  proprietor  of  a  single  share  had  received 
back  his  principal  with  interest,  and  a  surplus  of 
$7,000. 

In  1792  Francis  Dana  and  others  were  incorpor- 
ated as  the  proprietors  of  the  West  Boston  Bridge, 
with  a  charter  modeled  after  that  of  the  Charles 

70  11  Peters'  Reports,  610. 
11 
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River  Bridge.  The  West  Boston  Bridge  was  some 
distance  from  the  Charles  River  Bridge,  and  con- 
nected Boston  and  Cambridge.  The  proprietors  of 
the  Charles  River  Bridge  contended  that  the  West 
Boston  Bridge  would  diminish  their  income,  and  the 
Legislature  extended  the  franchise  of  the  Charles 
River  Bridge  for  thirty  years,  making  a  term  of 
seventy  years,  which  would  expire  in  1858. 

In  1785  the  population  of  Boston  was  17,000  and 
of  Charlestown  1,200.  The  population  was  increas- 
ing, and  in  1825  that  of  Boston  was  estimated  at 
about  60,000,  and  of  Charlestown  in  1820  at  about 
7,000.  In  spite  of  the  strenuous  opposition  of  the 
proprietors  of  the  Charles  River  Bridge,  an  act  in- 
corporating the  Warren  Bridge  corporation  was 
passed  in  March,  1828.  A  right  to  take  tolls  similar 
to  that  of  the  Charles  River  Bridge  was  granted,  but 
the  term  of  the  franchise  was  limited  as  follows : 

When  said  proprietors  shall  be  reimbursed  the  money  expended 
in  building  the  bridge  and  necessary  expenses  with  five  per  cent, 
interest,  the  property  shall  revert  to  the  commonwealth,  provided 
that  the  term  of  taking  the  tolls  shall  not  exceed  six  years. 

Until  such  reversion  they  were  required  to  pay  to 
Harvard  College  one-half  of  the  sum  required  to  be 
paid  by  the  proprietors  of  the  Charles  River  Bridge, 
who  were  to  that  extent  relieved  from  their  obliga- 
tion. 

The  new  bridge  was  to  connect  points  not  far  from 
the  Charles  River  Bridge  at  either  end.  It  was 
practically  certain  that  the  income  of  the  Charles 
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River  Bridge  would  be  seriously  impaired  as  soon 
as  the  new  bridge  was  opened,  and  that  it  might 
be  destroyed  if  the  Warren  Bridge  was  made  free 
by  the  Commonwealth  at  the  expiration  of  the  term 
of  six  years. 

Immediately  upon  the  passage  of  the  Act  the  pro- 
prietors of  the  Charles  River  Bridge  began  proceed- 
ings in  equity  in  the  Supreme  Judicial  Court  of 
Massachusetts.  Webster  and  Lemuel  Shaw  were 
their  counsel,  and  filed  a  bill  to  prevent  the  erection 
of  the  new  bridge.  A  motion  for  a  preliminary 
injunction  was  denied,  and  in  October,  1829,  the 
cause  was  heard  upon  the  merits.  January  12th, 
1830,  the  judges  delivered  their  opinions.  Upon  the 
question  whether  the  Act  of  1828  impaired  the  obli- 
gation of  a  contract,  the  Court  was  equally  divided, 
Chief-Justice  Parker  and  Justice  Putnam,  for  the 
plaintiffs,  and  Justices  Morton  and  Wilde  for  the 
defendants.  Upon  the  question  whether  the  new 
bridge  was  a  taking  of  the  property  of  the  proprie- 
tors of  the  old  bridge,  the  Court  stood  three  to  one, 
Justice  Putnam  alone  maintaining  the  affirmative. 
The  result  was  that  the  bill  was  dismissed,  and  the 
case  was  promptly  taken  to  Washington. 

Between  the  first  and  the  final  arguments  great 
changes  had  taken  place  in  the  Supreme  Court. 
Taney  had  succeeded  Marshall,  and  Justices  John- 
son and  Duvall  were  succeeded  by  Justices  Wayne 
and  Barbour.  In  Massachusetts  Chief-Justice  Par- 
ker died  in  1830,  and  was  succeeded    by    Lemuel 
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Shaw,  one  of  the  counsel  for  the  plaintiffs.  Judge 
Story  was  pressed  to  take  the  office,  but  had  no  in- 
clination for  it,  and  declined.71 

Between  1830  and  1837  great  changes  had  also 
taken  place  at  the  bridges.  After  the  denial  of  the 
preliminary  injunction,  the  construction  of  the  new 
Warren  Bridge  was  pushed  forward,  and  the  bridge 
was  opened  on  Christmas  day,  1828.  The  new 
bridge  immediately  took  two-thirds  of  the  traffic  of 
the  Charles  River  Bridge.  In  March,  1836,  the 
Warren  Bridge  became  free,  and  the  proprietors  of 
the  Charles  River  Bridge  opened  their  draw,  which 
closed  the  bridge.  The  decision  of  the  court  came 
soon  after,  at  a  time  when  the  community  was  greatly 
excited. 

The  opinion  of  the  court  sustaining  the  act  incor- 
porating the  Warren  Bridge  was  delivered  by  Chief- 
Justice  Taney.  Judge  Story  delivered  a  long  dis- 
senting opinion  in  which  Justice  Thompson  con- 
curred. The  effect  of  the  decision  was  to  impose 
another  check  or  limit  upon  the  influence  of  the 
Dartmouth  College  Case,  which  held  that  the  grant 
of  a  franchise  is  a  contract,  and  protected  as  such 
against  the  legislative  power  of  a  state  by  the  Fed- 
eral constitution.  While  it  was  not  denied  by  the 
court  that  the  grant  to  the  proprietors  of  the  Charles 
River  Bridge  was  a  contract  it  was  held  that  in  con- 
struing the  grant  nothing  would  be  implied  in  its 
favor,  but  that  it  would  be  construed  strictly  in  favor 

71  Life  and  Letters,  vol.  II,  73. 
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of  the  public.  On  the  other  hand  Judge  Story  con- 
tended that  such  a  grant  should  be  construed 
favorably  to  the  grantee.     He  said:72 

To  sum  up,  then,  the  whole  argument  on  this  head,  I 
maintain  that,  upon  the  principles  of  common  reason  and  legal 
interpretation,  the  present  grant  carries  with  it  a  necessary  implica- 
tion that  the  Legislature  shall  do  no  act  to  destroy  or  essentially 
to  impair  the  franchise;  that  (as  one  of  the  learned  judges  of  the 
State  Court  expressed  it)  there  is  an  implied  agreement  that  the 
State  will  not  grant  another  bridge  between  Boston  and  Charles- 
town,  so  near  as  to  draw  away  the  custom  from  the  old  one; 
and  (as  another  learned  judge  expressed  it)  that  there  is  an 
implied  agreement  of  the  State  to  grant  the  undisturbed  use  of 
the  bridge  and  its  tolls,  so  far  as  respects  any  acts  of  its  own,  or  of 
any  persons  acting  under  its  authority.  In  other  words,  the  State 
impliedly  contracts  not  to  resume  its  grant,  or  to  do  any  act  to  the 
prejudice  or  destruction  of  its  grant. 

Approval  of  his  opinion  and  disapproval  of  that 
of  the  Court  came  to  Judge  Story  from  many  quar- 
ters. Daniel  Webster  wrote,  that  "the  opposite 
opinion  had  not  a  foot  nor  an  inch  of  ground  to 
stand  on."  Chancellor  Kent  looked  upon  the  de- 
cision as  immoral.  He  read  to  the  end  of  the  opin- 
ion of  the  Chief-Justice  and  then  "dropped  the  pam- 
phlet in  disgust."     In  June,  1837,  he  wrote: 73 

It  injures  the  moral  sense  of  the  community  and  destroys  the 
sanctity  of  contracts.  If  the  Legislature  can  quibble  away  or 
whittle  away  its  contracts  with  impunity  the  people  will  be  sure 
to  follow. 


72  11  Peters'  Reports,  646. 

73  Life  and  Letters,  vol.  II,  270. 
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Judge  Story  shared  these  feelings,  although  his 
language  was  more  moderate.  He  wrote  to  Judge 
McLean  in  May: 

I  think  I  may  say  that  a  great  majority  of  our  ablest  lawyers 
are  against  the  decision  of  the  Court,  and  those  who  think  other- 
wise are  not  content  with  the  views  taken  by  the  Chief- Justice. 

He  was  deeply  affected  and  discouraged  by  the 
decision.  At  the  same  term  he  delivered  dissenting 
opinions  in  two  other  important  cases  of  constitu- 
tional law,  Briscoe  vs.  Bank  of  Kentucky,  and  New 
York  vs.  Miln.  His  feelings  appear  from  a  letter 
written  in  April  to  Harriet  Martineau:  "I  am  the 
last  of  the  old  race  of  judges.  I  stand  their  solitary 
representative,  with  a  pained  heart,  and  a  subdued 
confidence."  On  returning  home  he  determined  to 
resign,  but  was  dissuaded  by  friends.  Apparently 
he  had  considered  the  subject  of  resignation  before. 
In  November,  1836,  he  wrote  to  Reverend  John 
Brazer:  "I  have  now  no  other  desire  than  to  give 
my  remaining  days  to  the  science  of  jurisprudence." 
In  1838  he  returns  to  the  subject  and  writes  from 
Washington  to  his  wife:  "I  wish  with  all  my  heart 
I  were  no  longer  a  judge,  but  able  to  do  without  the 
office."  In  1843  ne  was  absent  during  the  whole  of 
the  annual  sitting  of  the  Supreme  Court  for  the  first 
and  only  time,  through  illness.  In  1845  his  reso- 
lution to  resign  was  formed,  and  in  June  he  wrote 
to  Chancellor  Kent: 74 

74  Life  and  Letters,  vol.  II,  538. 


1 845]  JOSEPH  STORY  167 

This  is  the  last  year  I  shall  be  a  Judge  of  the  Supreme  Court, 
and  in  the  .early  autumn  my  resignation  will  be  given  in.  Hence- 
forth I  shall  devote  the  residue  of  my  life  and  energies  to  the 
law  school  exclusively. 

He  was  then  in  his  sixty-sixth  year,  and  might 
reasonably  look  forward  to  some  years  of  exclusive 
study  and  labor  in  a  field  where  he  had  already  won 
renown  and  expended  much  of  his  strength. 

On  June  2d,  1829,  Mr.  Nathan  Dane,  author  of 
Dane's  Abridgment  of  American  Law,  in  a  com- 
munication addressed  "to  the  President  and  Fellows 
of  the  corporation  of  Harvard  University,"  proposed 
to  found  a  professorship  of  law.  In  the  fifth  para- 
graph of  his  letter  of  proposal  he  says : 75 

As  the  Honorable  Joseph  Story  is,  by  study  and  practice,  emi- 
nently qualified  to  teach  the  said  branches  both  in  law  and  equity, 
it  is  my  request  that  he  may  be  appointed  the  first  professor  on 
this  foundation,  if  he  will  accept  the  office,  and  in  case  he  shall 
accept  the  same,  it  is  to  be  understood  that  the  course  of  his 
lectures  will  be  made  to  conform  to  his  duties  as  one  of  the 
Justices  of  the  Supreme  Court  of  the  United  States. 

Judge  Story  accepted,  and  in  August  delivered  an 
inaugural  discourse,  on  assuming  the  professorship. 
He  had  been  one  of  the  first  to  recognize  and  advo- 
cate the  importance  of  law  schools  as  a  means  of 
preparing  for  the  practice  of  law.  In  1817  in  re- 
viewing David  Hoffman's  book  on  A  Course  of  Le- 
gal Study,  in  the  North  American  Review  he  said: 76 

75  Life  and  Letters,  vol.  II,  3,  5. 

76  Miscellaneous  Writings,  pp.  91,  92. 
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We  have  another  motive,  besides  the  intrinsic  value  of  the  work, 
for  commending  it  earnestly  to  the  perusal  of  our  readers.  It 
will  demonstrate  to  the  understanding  of  every  discerning  man 
the  importance,  nay,  the  necessity  of  the  law  school  which  the 
government  of  Harvard  College  have,  so  honorably  to  themselves, 
established  at  Cambridge.  No  work  can  sooner  dissipate  the 
common  delusion,  that  the  law  may  be  thoroughly  acquired  in 
the  unmethodical,  interrupted,  and  desultory  studies  of  the  office 
of  a  practising  counsellor. 

To  demonstrate  the  advantages  and  necessity  of  the 
law  school  and  win  for  it  the  support  of  the  legal 
profession  and  the  public  was  the  work  which  he  had 
to  do,  and  which  he  accomplished.  The  Dane  pro- 
fessorship was  not  the  beginning  of  the  Harvard 
Law  School,  but  it  marks  the  beginning  of  its  suc- 
cess.77 The  Royall  and  University  professorships 
existed  before  the  gift  of  Mr.  Dane  was  made,  but 
the  Harvard  Law  Quinquennial  contains  the  names 
of  only  five  students  in  the  year  1829.  The  name 
and  reputation  of  Judge  Story  at  once  attracted  stu- 
dents. In  1830  there  were  thirty-two  students,  and 
in  1845  one  hundred  and  thirty-two.  Law  schools 
had  then  passed  beyond  the  state  of  experiment. 

The  acceptance  of  the  Dane  professorship  by 
Judge  Story  required  a  change  of  his  residence. 
This  was  a  serious  matter  at  his  age.  He  had  built 
a  house  on  Winter  Street  near  Salem  Common,  now 
Washington  Square,  and  was  the  center  of  a  circle  of 
friends  and  relatives  who  had  gathered  about  him. 

77  See  an  article  on  the  Harvard  Law  School  by  Mr.  Louis  D.  Bran- 
deis  of  the  Boston  Bar,  Green  Bag,  vol.  I,  10. 
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John  Forrester,  a  son  of  the  great  merchant  of  the 
preface  to  the  Scarlet  Letter,  married  his  sister 
Charlotte,  and  built  a  fine  residence  facing  the  Com- 
mon. This  house  is  now  the  home  of  the  Salem 
Club.  Other  members  of  Judge  Story's  family  had 
built  on  the  northerly  side  of  the  Common.  In 
September,  1829,  immediately  after  his  inauguration 
as  Dane  professor,  he  removed  to  Cambridge. 

As  a  teacher  of  law  his  success  seems  to  have  been 
due  to  his  great  reputation,  and  his  remarkable  per- 
sonality. The  best  evidence  of  his  power  is  the  testi- 
mony of  lawyers  who  were  his  pupils  in  their  youth. 
Richard  H.  Dana,  who  rendered  the  nation  a  service 
during  the  Civil  War  by  his  argument  of  the  famous 
Prize  Cases,78  attended  the  Law  School  between 
1837  and  1840.     In  a  letter  written  in  1851  he  says: 

Of  the  character  of  Judge  Story  as  a  teacher,  it  is  needless  for 
me  to  speak.  His  pupils  in  all  parts  of  America,  whatever  may 
be  their  occupation  or  residence,  or  whatever  the  lapse  of  time, 
will  rise  up  as  one  man  and  call  him  blessed.  He  combined  in 
a  remarkable  manner,  as  has  been  said  by  everybody,  the  two 
great  faculties  of  creating  enthusiasm  in  study,  and  creating  rela- 
tions of  confidence  and  affection  with  his  pupils.  Do  you  re- 
member the  scene  that  was  always  enacted  on  his  return  from  his 
winter  session  at  Washington?  The  school  was  the  first  place  he 
visited  after  his  own  fireside.  His  return,  always  looked  for  and 
known,  filled  the  library.  His  reception  was  that  of  a  returned 
father.  He  shook  all  by  the  hand  even  the  most  obscure  and 
indifferent;  and  an  hour  or  two  was  spent  in  the  most  exciting, 
instructive,  and  entertaining  descriptions  of  the  events  of  the 
term. 

78  2  Black's  Reports,  635. 
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Another  pupil,  Mr.  George  W.  Huston,  who  grad- 
uated in  1843,  says:  "He  was  easy  of  access  and 
beloved  by  the  young  men.  An  eloquent  lecturer 
and  often  'loomed'  as  the  young  men  called  it."  It 
was  easy  to  draw  him  from  the  point.  "A  single 
question  during  a  lecture  would  set  the  judge  off  at 
a  tangent,  and  this  was  apt  to  be  done  every  day."  79 
A  writer  in  the  Green  Bag,80  whose  name  is  not 
printed,  but  who  was  in  the  law  school  with  Ruther- 
ford B.  Hayes  and  George  Hoadley,  says: 

I  had  not  enjoyed  a  sight  of  him  until,  as  a  law  student,  I 
confronted  him  at  his  professorial  desk.  I  lost  attention  to  that 
first  lecture  in  contemplating  the  great  jurist  and  in  musing  upon 
my  knowledge  of  what  he  had  achieved.  When  he  presided  at 
the  moot  courts  which  he  had  established  for  the  nisi  prius  prac- 
tice of  the  students  or  for  their  views  upon  a  stated  controversy, 
generally  patterned  from  some  case  in  his  circuit,  Professor  Story 
was  the  embodiment  of  geniality  and  seemed  as  pleased  with  the 
proceedings  as  would  be  a  child  at  blindman's  buff.  His  con- 
stant tenet  to  students  was  "  the  nobility  and  attractiveness  of  the 
legal  profession." 

His  method  of  teaching,  if  it  can  be  called  a 
method,  was  simply  that  of  lectures  and  text-books. 
Its  success  and  charm  were  due  to  his  remarkable 
personal  gifts,  which  could  not  be  communicated 
to  a  successor.  He  taught  the  generation  of  lawyers 
who  flourished  under  him  to  look  to  the  law  school 
as  the  proper  place  to  begin  legal  study.  The  intro- 
duction of  a  new  system  of  teaching  the  law,  exhibit- 

7D  Harvard  Law  Review,  vol.  XI,  122. 
80  Volume  IX,  49. 
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ing  to  the  student  its  origin  and  growth  in  the 
reports,  was  reserved  for  another  name,  his  successor 
of  a  later  generation,  the  late  Professor  C.  C.  Lang- 
dell.  Judge  Story's  work  brought  about  the  transi- 
tion from  study  in  offices  to  study  in  established 
schools  of  law,  and  his  gifts  as  a  teacher  were  adapted 
to  that  end.     Mr.  Dana  says: 

I  do  not  believe  that  such  a  peculiar  combination  of  qualities 
to  constitute  a  teacher  of  the  science  of  law  to  young  men,  will 
be  likely  to  be  found  again  for  many  generations. 

The  Dane  foundation  provided  that  the  holder 
of  the  professorship  "should  prepare  and  deliver  and 
revise  for  publication,  a  course  of  lectures  on  the 
five  following  branches  of  Law  and  Equity,  equally 
in  force  in  all  parts  of  our  Federal  Republic, 
namely:  The  Law  of  Nature,  the  Law  of  Nations, 
Commercial  and  Maritime  Law,  Federal  Law  and 
Federal  Equity,  in  such  wide  extent  as  the  same 
branches  now  are,  and  from  time  to  time  shall  be 
administered  in  the  courts  of  the  United  States,  but 
in  such  compressed  form  as  the  professor  shall  deem 
proper."  Josiah  Quincy,  who  became  President  of 
the  University  in  the  same  year  that  the  Dane  Pro- 
fessorship was  founded,  asked  Mr.  Dane  if  he 
thought  it  was  possible  that  Judge  Story  would  fill 
up  that  extensive  outline.  He  replied,  "Yes,  sir. 
I  know  the  man ;  he  will  do  this  and  more ;  for,  un- 
common as  are  his  talents,  his  industry  is  still  more 
extraordinary."  Judge  Story's  attention  was  quickly 
directed  to  this  portion  of  his  duties.     In  a  letter  to 
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Professor  Ticknor  from  Washington  in  1830  he 
says:  "I  shall  be  glad  to  return  home,  and  work 
with  the  Law  Students.  I  am  impatient  for  leisure 
to  prepare  some  written  lectures,  for  there  is  a  ter- 
rible deficiency  of  good  elementary  books."  At 
once  he  went  to  work,  and  with  incredible  rapidity 
produced  treatises  upon  the  following  subjects,  viz. : 
In  1832,  on  Bailments;  in  1833,  on  the  Constitution, 
three  volumes,  and  an  abridgment  of  the  same  in 
one  volume;  in  1834,  on  Conflict  of  Laws;  in  1836, 
on  Equity  Jurisprudence,  two  volumes;  in  1838,  on 
Equity  Pleading;  in  1839,  on  Agency;  in  1841,  on 
Partnership;  in  1843,  on  Bills  of  Exchange;  in  1845, 
on  Promissory  Notes.  The  dates  given  are  of  the 
first  editions.  After  reading  the  treatise  on  Conflict 
of  Laws,  Chief-Justice  Marshall  wrote:  "I  won- 
der, too,  how  you  ever  have  performed  so  laborious 
a  task."  That  he  should  have  written  all  the  treat- 
ises above  named  in  addition  to  his  work  as  teacher 
and  judge,  in  the  space  of  ten  years,  is  a  feat  which 
might  well  excite  the  wonder  of  all  men.  His  hab- 
its of  work,  as  stated  by  his  son,  account  for  it  in 
part.81 

He  arose  at  seven  in  summer,  and  at  half-past  seven  in  winter, 
never  earlier.  If  breakfast  was  not  ready  he  went  at  once  to  his 
library  and  occupied  the  interval,  whether  it  was  five  minutes 
or  fifty,  in  writing.  When  the  family  assembled  he  was  called, 
and  breakfasted  with  them.  After  breakast  he  sat  in  the  drawing- 
room,  and  spent  from  a  half  to  three-quarters  of  an  hour  reading 

81  Life  and  Letters,  vol.  II,  103. 
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the  newspapers  of  the  day.  He  then  returned  to  his  study  and 
wrote  till  the  bell  sounded  for  his  lecture  at  the  Law  School. 
After  lecturing  for  two  and  sometimes  three  hours,  he  returned 
to  his  study  and  worked  until  two  o'clock,  when  he  was  called 
to  dinner.  To  his  dinner  (which  on  his  part  was  always  simple) 
he  gave  an  hour,  and  then  again  betook  himself  to  his  study, 
where  in  winter  time  he  worked  as  long  as  the  daylight  lasted, 
unless  called  away  by  a  visitor  or  obliged  to  attend  a  moot  court. 
Then  he  came  down  and  joined  the  family,  and  work  for  the 
day  was  over. 

His  mobility  of  mind  and  power  of  concentration, 
if  the  testimony  of  his  son  is  to  be  accepted  literally, 
were  simply  marvelous.  Cheerfulness  he  cultivated 
as  a  duty,  and  he  was  always  light-hearted  and  joy- 
ous, notwithstanding  he  had  suffered  more  than  his 
share  of  domestic  sorrow.  His  first  wife  died  a  few 
months  after  their  marriage.  By  his  second  wife  he 
had  seven  children,  of  whom  only  two,  William 
Wetmore  Story,  the  sculptor  and  author,  and  Louisa, 
who  married  Mr.  George  T.  Curtis,  survived  him.82 
In  spite  of  all  his  cares  he  preserved  the  enthusiasm 
of  youth  to  the  end  of  his  life.  His  humor  was 
something  unique.  In  August,  1845,  the  Law 
School  held  a  festival  to  celebrate  the  completion 
of  an  addition  to  its  building,  and  he  presided.  He 
introduced  a  colleague  in  these  words:  "Mr. 
Professor  Greenleaf :    The  best  evidence  of  his  law 


82  In  December,  1804,  he  married  Mary  Lynde  Oliver,  who  died  in 
June,  1805.  In  August,  1808,  he  married  Sarah  Wilde  Wetmore,  who 
survived  him.  The  Wetmore  Memorial,  a  copy  of  which  may  be  seen 
at  the  Essex  Institute,  contains  the  names  and  ages  of  their  children, 
and  other  facts  of  family  history. 
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is  his  law  of  evidence."  It  is  related  that  on  some 
public  occasion,  he  toasted  Mr.  Edward  Everett 
thus: 

Eloquence  flows 
Where   Ever-ett   goes. 

And  Mr.  Everett  replied: 

However  high  one  may  climb  in  the  legal  profession  in  this 
commonwealth  he  will  always  find  one  Story  higher. 

In  order  to  form  a  just  judgment  upon  Judge 
Story's  work  as  an  author  it  is  necessary  to  under- 
stand the  conditions  under  which  he  wrote.  Before 
1830  there  were  but  few  legal  text-books  upon  the 
common  law  which  could  serve  as  models.  Little- 
ton's Tenures  was  a  masterpiece,  but  it  was  a  state- 
ment of  the  feudal  law,  and  was  overlaid  with  Coke's 
notes.  The  publication  of  Blackstone's  Commen- 
taries in  1765  marks  a  new  epoch,  and  no  one  appre- 
ciated the  influence  of  Blackstone's  book  better  than 
Judge  Story.83  All  his  own  books  were  named 
Commentaries.  It  may  be  said  they  were  all  con- 
structed in  pursuance  of  a  common  plan,  which  may 
be  collected  from  the  preface  to  his  earliest  work, 
the  Commentaries  on  the  Law  of  Bailments.  In 
Blackstone,  according  to  Judge  Story,  "Bailments 
occupies  little  more  than  two  pages ;  and  even  these 
contain  some  incorrect  statements."  The  only  other 
text-book  on  the  subject  was  the  treatise  of  Sir  Wil- 
liam Jones.     In  the  dearth  of  systematic  treatises  on 

83  Miscellaneous  Writings,  p.  74  et  seq. 
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the  common  law  it  was  natural  that  he  should  con- 
sider the  style  and  method  of  the  continental  writers, 
as  he  had  been  required  to  study  them  in  perform- 
ing his  work  as  a  judge  in  commercial  and  mari- 
time law.  In  an  interesting  paragraph  in  the  pre- 
face to  his  Bailments,  he  says: 

There  is  a  remarkable  difference  in  the  manner  of  treating 
juridicial  subjects,  between  the  foreign  and  English  jurists.  The 
former  almost  universally,  discuss  every  subject  with  an  elaborate, 
theoretical  fulness  and  accuracy,  and  ascend  to  the  elementary 
principles  of  each  particular  branch  of  the  science.  The  latter, 
with  a  few  exceptions,  write  Practical  Treatises,  which  contain 
little  more  than  a  collection  of  the  principles  laid  down  in  the 
adjudged  cases,  with  scarcely  an  attempt  to  follow  them  out  into 
collateral  consequences.  In  short,  their  treatises  are  but  little 
better  than  full  Indexes  to  the  Reports,  arranged  under  ap- 
propriate heads;  and  they  are  often  tied  together  by  very  slender 
threads  of  connexion.  They  are  better  adapted  for  those  to 
whom  the  science  is  familiar,  than  to  instruct  others  in  its  ele- 
ments. It  appears  to  me,  that  the  union  of  the  two  plants 
would  be  a  great  improvement  in  our  law  treatises;  and  would 
afford  no  inconsiderable  assistance  to  students  in  mastering  the 
higher  branches  of  their  profession. 

While  Judge  Story  does  not  avow  that  his  object 
was  to  combine  the  two  plans  in  the  composition  of 
his  various  books,  it  is  probable  that  this  view  had 
great  influence  upon  their  form  and  arrangement. 
Few  books  on  the  common  law  pay  so  little  attention 
to  the  cases  in  the  text  as  do  Judge  Story's,  although 
the  cases  were  fully  cited  in  the  notes,  and  without 
doubt  had  been  diligently  read  by  him. 

In  point  of  substance  also  the  Continental  writers 
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had  a  great  influence  upon  him.  Passages  from  the 
French  Civilians  and  from  the  Roman  law  are  found 
in  nearly  all  of  his  books.  His  attention  had  been 
attracted  in  that  direction  years  before.  In  1817  in 
a  letter  to  Henry  Wheaton  in  regard  to  a  volume  of 
Wheaton's  reports  he  said: 

I  particularly  admire  those  notes  which  bring  into  view  the 
Civil  and  Continental  law;  a  path  as  yet  but  little  explored  by 
our  lawyers.  They  are  full  of  excellent  sense  and  juridical  acute- 
ness.  In  my  judgment  there  is  no  more  fair  and  honorable  road 
to  permanent  fame,  than  by  thus  breathing  over  our  municipal 
code  the  spirit  of  other  ages. 

In  the  preface  to  his  work  on  Bailments,  a  subject 
which  invited  borrowing  from  the  civil  law  by  reason 
of  the  method  used  by  Lord  Holt  in  Coggs  vs.  Bern- 
ard, Judge  Story  says  Mr.  Dane  "suggested  to  me  at 
an  early  period  the  propriety  of  my  presenting,  in 
all  my  labors  upon  commercial  law,  some  view  of  the 
corresponding  portions  of  commercial  jurisprudence 
of  continental  Europe."  In  the  next  place  he  relates 
it  as  his  own  belief  "that  an  enlarged  acquaintance 
with  the  continental  jurisprudence,  and  especially 
with  that  of  France,  would  furnish  the  most  solid 
means  of  improvement  of  commercial  law"  in 
America.  "Mr.  Chancellor  Kent  has  led  the  way 
in  this  noble  career."  In  this  connection  it  may  be 
well  to  quote  a  passage  written  by  Chancellor  Kent 
after  he  was  appointed  a  judge  of  the  Supreme  Court 
of  New  York  in  1798 :84 

84  Memoirs  and  Letters  of  Kent,  p.  117. 
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I  made  much  use  of  the  Corpus  Juris,  and  as  the  judges  (Liv- 
ingston excepted)  knew  nothing  of  French  or  civil  law,  I  had 
immense  advantage  over  them.  I  could  generally  put  my  breth- 
ren to  rout  and  carry  my  point  by  my  mysterious  wand  of 
French  and  civil  law. 

Common  law  lawyers  have  looked  with  doubt 
and  suspicion  upon  any  attempt  to  introduce  civil 
law  principles  into  the  common  law.  The  best 
method  of  using  foreign  law  is  probably  along  the 
line  suggested  by  Professor  James  B.  Thayer  in  an 
address  at  the  meeting  of  the  American  Bar  Associa- 
tion in  Detroit,  in  1895.  "That,"  he  says,  "is  the 
best  use  of  the  Roman  law  for  us,  as  a  mirror  to 
reflect  light  upon  our  own,  a  tool  to  unlock  our 
secrets."  While  the  importance  of  the  study  of  Ro- 
man or  civil  law  is  fully  conceded,  it  is  useful  mainly 
for  purposes  of  comparison.  A  fine  example  of  the 
efficient  practical  use  of  a  Roman  law  principle  may 
be  seen  in  the  opinion  of  Lord  Blackburn  in  the  great 
case  of  Angus  vs.  Dalton.85 

The  Commentaries  of  Judge  Story,  issuing  as 
they  did  in  rapid  succession,  greatly  increased  his 
fame.  In  England  he  had  long  been  known  by  his 
decisions  and  through  correspondence  with  Lord 
Stowell  and  other  distinguished  lawyers  and  judges. 
After  the  publication  of  his  Commentaries  on  the 
Constitution,  which  were  translated  into  both  French 
and  German,  and  his  Commentaries  on  the  Conflict 

85  6  Appeal  Cases,  740,  817  et  seq.;  Gray's  Cases  on  Property,  vol.  Ill, 
141,  175  et  seq. 
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of  Laws,  his  reputation  was  also  established  on  the 
continent  of  Europe.  He  published  second  and 
even  third  editions  of  some  of  the  treatises  during 
his  life.  Many  of  them  are  still  in  active  use,  as 
Bailments,  in  9th  ed. ;  on  the  Constitution,  in  5th  ed. ; 
Equity  Jurisprudence,  in  13th  ed. ;  Equity  Pleading, 
in  10th  ed. ;  Partnership,  in  7th  ed.  The  income  to 
him  from  these  books  at  one  time  was  large.  It  was 
stated  in  Lanman's  Dictionary  to  be  as  high  as 
$10,000  per  annum,  but  there  is  reason  to  believe  it 
reached  a  higher  figure.  There  is  still  other  evi- 
dence of  the  excellence  of  Judge  Story's  Commen- 
taries, in  reviewing  Snell's  Principles  of  Equity,  a 
learned  writer  says : 86 

Its  basis  is  evidently  the  commentaries  of  Mr.  Justice  Story 
on  Equity  Jurisprudence;  whole  pages  with  slight  verbal  altera- 
tions, are  taken  from  that  storehouse  of  learning,  which  forms 
also,  even  more  unmistakably,  the  groundwork  of  Mr.  Josiah  W. 
Smith's  Manual  of  Equity  Jurisprudence. 

The  Equity  Jurisprudence  is  one  of  Judge  Story's 
most  popular  books  and  is  still  widely  read  and  cited. 
Large  portions  of  Story  on  Agency  have  also  reap- 
peared in  other  more  modern  works  upon  the  sub- 
ject. 

It  is  melancholy  to  state  that  in  spite  of  Judge 
Story's  prodigious  record  of  achievement,  he  died 
with  his  work  unfinished.  Charles  Sumner,  who 
had  been  on  intimate  terms  of  friendship  with  him 
since  1831  when  he  was  a  student  in  the  Law  School, 

80  American  Law  Review,  vol.  VII,  141. 
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and  who  had  frequent  conversations  with  him  in 
regard  to  his  schemes  of  authorship,  wrote  that 
Judge  Story  contemplated  writing  treatises  on  the 
law  of  Shipping,  Insurance,  and  Equity  Practice. 

The  whole  subject  of  Admiralty,  embracing  the  Prize  and 
Instance  branches,  in  their  history,  jurisdiction,  and  practice,  stood 
next  in  order,  and  he  hoped  to  present  it,  as  it  never  yet  had  been 
presented,  with  completeness  and  symmetry.  To  this  work 
Chief-Justice  Marshall  often  pressed  him,  saying  that  of  all 
persons  in  Europe  or  America,  he  was  the  most  competent  to  do 
it.  This  labor  was  to  have  been  followed  by  one  grander  still, 
on  the  Law  of  Nations. 

The  last  book  from  his  hand  was  sent  to  the  press 
early  in  1845.  During  the  summer  he  was  hard  at 
work  disposing  of  his  cases,  preparatory  to  sending 
in  his  resignation  as  a  justice  of  the  Supreme  Court. 
Early  in  September  he  took  a  slight  cold,  which  was 
followed  by  a  violent  stricture  and  stoppage  of  the 
intestinal  canal.  From  the  first  he  believed  the  at- 
tack would  be  fatal,  as  it  proved.  The  end  was 
characteristic  of  the  man.  Calling  his  wife  to  him  he 
said :  "I  think  it  my  duty  to  say  to  you,  that  I  have 
no  belief  that  I  can  recover;  it  is  vain  to  hope  it;  but 
I  shall  die  content,  and  with  a  firm  faith  in  the  good- 
ness of  God.  We  shall  meet  again."  He  lingered 
a  few  days  and  died  September  10th,  1845. 

As  a  general  rule  the  death  of  a  judge  or  jurist  is 
little  known  or  noticed  outside  the  circle  of  his  own 
family  and  friends.  Judge  Story  was  universally 
beloved  and  his  death  was  followed  by  widespread 
mourning.     A  meeting  of  the  Suffolk  County  bar, 
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held  on  the  day  of  his  funeral  in  the  Circuit  Court 
room  in  Boston,  brought  together  an  assemblage  of 
lawyers  which  has  rarely  been  equaled  in  the  United 
States.  Chief-Justice  Shaw,  then  in  the  midst  of 
his  career  as  Chief-Justice,  occupied  the  chair. 
George  Tyler  Bigelow,  afterwards  Chief-Justice  of 
the  Supreme  Judicial  Court,  was  secretary  of  the 
meeting.  Judge  Davis,  who  had  long  been  Judge 
of  the  District  Court,  and  was  then  in  retirement, 
Judge  Sprague,  who  was  then  Judge  of  the  District 
Court,  and  whose  fame  is  one  of  the  traditions  of 
Massachusetts,  were  both  present.  Judge  Putnam,  in 
whose  office  in  Salem  Judge  Story  had  been  a  pupil 
in  1801,  and  who  had  recently  retired  from  the  Su- 
preme Judicial  Court,  was  also  present.  At  the  bar 
and  present  at  the  meeting  were  Daniel  Webster, 
Jeremiah  Mason,  Benjamin  R.  Curtis  and  Richard 
H.  Dana.  In  language  worthy  of  a  statesman  and 
lawyer  when  speaking  of  a  jurist  and  judge,  Webster 
addressed  the  meeting.  After  referring  to  the 
world-wide  grief  that  would  be  caused  by  Judge 
Story's  death,  he  said: 

Sir,  there  is  no  purer  pride  of  country  than  that  in  which 
we  may  indulge  when  we  see  America  paying  back  the  great  debt 
of  civilization,  learning  and  science  to  Europe.  In  this  high  re- 
turn of  light  for  light  and  mind  for  mind,  in  this  august  reckoning 
and  accounting  between  the  intellects  of  nations,  Joseph  Story 
was  destined  by  Providence  to  act,  and  did  act,  an  important 
part.  Acknowledging,  as  we  all  acknowledge,  our  obligations  to 
the  original  sources  of  English  law,  as  well  as  of  civil  liberty, 
we  have  seep  in  our  generation  copious  and  salutary  streams  turn- 
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ing  and  running  backward,  replenishing  their  original  fountains, 
and  giving  a  fresher  and  a  brighter  green  to  the  fields  of  English 
jurisprudence. 

The  influence  of  Story,  however,  does  not  stop  at 
the  confines  of  English  jurisprudence.  An  eloquent 
voice  from  Germany  proclaims  that  "the  true  jurists 
of  all  times  and  countries  speak  the  same  language.87 
To  Papinian  and  Gaius  and  Pothier  and  Savigny  as 
well  as  to  Stowell  and  Mansfield,  Joseph  Story  was 
a  brother  jurist  and  kindred  spirit. 

No  sketch  of  his  life  would  be  adequate  which 
did  not  refer  to  his  activity  in  other  fields  than  the 
law.  He  was  one  of  the  incorporators  of  the  Mer- 
chants' Bank  of  Salem,  and  its  President  from  1815 
to  1835.  He  was  one  of  the  incorporators  of  the 
Institution  for  Savings  in  the  Town  of  Salem  and 
its  Vicinity,  now  Salem  Savings  Bank,  in  1818,  and 
a  Vice-President  from  1818  to  1830.  He  was  active 
as  a  citizen  in  Salem  and  "by  his  exertions  in  town 
meeting,  dressed  curbstones  were  furnished  at  the 
public  expense  to  all  land  owners  who  would  pave 
with  brick  the  sidewalks  before  their  premises."  He 
took  a  prominent  part  in  organizing  the  Essex  His- 
torical Society,  out  of  which  came  the  well-known 
and  highly  useful  Essex  Institute.  In  Cambridge  he 
was  the  leading  citizen.  In  18 18  he  was  elected  a 
member  of  the  Board  of  Overseers  of  Harvard  Uni- 
versity, and  held  that  office  until  1825,  when  he  was 
elected  a  Fellow,  or  member  of  the  corporation,  an 

87  Ihering,  Geist  des  R.  R.  in  section  37. 
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office  which  he  held  at  his  death.  In  1820  he  was 
a  member  of  the  Convention  to  revise  the  Consti- 
tution of  Massachusetts.  He  was  active  in  the  es- 
tablishment of  the  famous  cemetery  at  Mount  Au- 
burn. He  delivered  the  address  at  its  consecration, 
and  was  a  member  of  the  board  of  trustees  from  1831 
to  his  death  in  1845.  In  1836  when  the  Charles 
River  Bank  issued  new  bank  bills  there  was  an  en- 
graved head  of  Judge  Story  on  one  side  and  of 
President  Quincy  on  the  other. 

In  religion  he  was  a  Unitarian  and  an  active  mem- 
ber of  the  church.  From  his  youth  he  was  the  de- 
voted and  active  friend  of  religious  freedom.  In 
a  letter  to  his  wife  in  1844,  after  writing  the  opinion 
of  the  Supreme  Court  in  the  great  case  of  Girard 
College  he  said: 

You  know  that  I  have  ever  been  a  sturdy  defender  of  religious 
freedom  of  opinion,  and  I  took  no  small  pains  to  answer  Mr. 
Webster's  argument  on  this  point,  which  went  to  cut  down  that 
freedom  to  a  very  narrow  range. 

He  delivered  historical  and  literary  addresses  on 
various  occasions,  and  during  all  his  life  was  a  lover 
of  literature.  He  knew  French  well,  at  any  rate  for 
purposes  of  reading,  but  it  is  not  certain  that  he 
could  use  it  in  speaking  or  writing.  German  in  his 
day  was  not  taught  in  college.  In  a  letter  in  1799 
he  says :  "I  regret  exceedingly  my  ignorance  of  the 
German  tongue."  This  defect  seems  never  to  have 
been  repaired.  He  read  Latin.  Virgil  was  his 
favorite  among  the  Roman  poets,   and  "he  never 
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traveled  without  a  little  pocket  edition,  which  is 
marked  all  over  by  him."  For  Horace  he  had  slight 
regard. 

The  exquisite  genius  of  Virgil  teaches  us  that  the 
physical  appearance  of  a  great  man  is  always  a  mat- 
ter of  interest.  The  attentive  reader  has  no  doubt 
long  had  in  mind  questions  like  those  of  Dido  to  her 
illustrious  guest:  "Now  what  were  the  horses  of 
Diomed  like?  and  how  large  was  Achilles?" 

Nunc  quales  Diomedis  equi?  nunc  quantus 
Achilles? 

As  a  young  man  Judge  Story  was  handsome.  His 
hard  work  wore  upon  him,  and  at  forty  he  looked 
old.  His  son,  William  W.  Story,  the  lawyer  who 
became  one  of  our  greatest  sculptors,  has  left  a  de- 
scription of  his  physical  traits,  which  is  here  tran- 
scribed, with  slight  omissions: 

He  was  about  five  feet  eight  inches  in  height,  solid  and  square 
in  build,  with  a  well-knit  and  active  figure.  In  his  movements 
he  was  restless  and  impulsive,  walking  very  rapidly  and  with  a 
quick,  short  step,  and  glancing  vivaciously  about  him.  In  his 
youth  his  hair  was  auburn  and  clustered  around  his  head  in  thick 
ringlets.  By  the  time  he  became  a  Judge  it  began  to  wear  away 
from  his  temples  and  crown.  During  the  last  portion  of  his  life 
his  head,  in  the  front  and  upper  part,  was  bald,  saving  a  slight 
tuft  of  hair  on  the  forehead,  and  was  surrounded  behind  by  a 
thick  mass  of  fine  silvery  hair.  His  forehead  was  smooth  and 
round,  rising  domelike  over  his  prominent  and  flexible  eyebrows, 
beneath  which  glanced  two  eager  blue  eyes.  His  mouth  was 
large  and  full  of  sensibility.  The  muscular  action  of  his  face 
was  very  great,  and  its  flexibility  and  variety  of  expression  re- 
markable. 
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His  laugh  was  clear  and  hearty;  his  voice  was  of 
medium  pitch,  and  great  variety  of  intonation. 
"His  face  was  a  benediction."  The  author  of  the 
Life  and  Letters  has  here  described  in  language  the 
same  figure  which  as  a  sculptor  he  has  expressed  in 
marble.  In  the  statue  of  Judge  Story,  which  may  be 
seen  at  the  chapel  in  Mt.  Auburn,  the  head  is  small 
but  symmetrically  shaped,  and  the  marble  face 
shines  with  a  mild  and  attractive  light.  To  any 
student  of  the  law  who  may  be  near  Boston,  that 
statue  is  worth  a  journey  to  Mt.  Auburn  to  see.  The 
photograph  which  accompanies  this  sketch  is  from 
a  portrait  by  Charles  Osgood,  the  original  of  which 
is  at  the  Essex  Institute. 

In  conclusion,  what  judgment  shall  be  passed  upon 
this  extraordinary  man?  In  this  age  of  specialists 
there  is  a  tendency  to  approach  his  work  with  a  feel- 
ing that  so  much  work  by  one  man  and  in  so  many 
fields  cannot  have  been  done  well.  A  partial  answer 
is  found  in  the  manner  in  which  Judge  Story's  work 
has  stood  the  test  of  time.  It  may  be  conceded  that 
other  judges  and  jurists  have  excelled  him  in  single 
qualities.  Judge  Curtis  wrote  in  more  terse  and 
exact  language,  better  suited  to  the  statement  of  the 
law.  Professor  Langdell  analyzed  legal  conceptions 
with  more  acuteness  and  thoroughness.  Judge  Gray 
exhibited  the  capacity  to  collect  and  state  with  greater 
accuracy  in  massive  monuments  the  learning  and  wis- 
dom of  the  reports.  Marshall  surpassed  him  in  far- 
seeing  sagacity  and  in  convincing  logical  power. 
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The  strength  of  Judge  Story  lay  in  the  number  and 
diversity  of  his  gifts,  combined  with  a  herculean  ca- 
pacity for  labor.  Although  a  learned  man,  he  was 
the  master  of  his  learning  and  not  its  slave.  His 
mind  was  youthful  and  progressive  to  the  end,  and  he 
represented  the  best  aspirations  of  American  law  and 
life.  His  moral  quality  was  singularly  pure.  As  a 
citizen,  in  the  ordinary  relations  and  activities  of 
life,  he  was  ideal.  Tried  by  the  quantity,  quality 
and  variety  of  his  legal  work,*  and  by  the  influence 
which  it  has  exerted  and  is  still  exerting  upon  the 
law,  he  is  the  foremost  jurist  America  has  produced. 

88  Life  and  Letters,  vol.  II,  552. 
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ISAAC  BLACKFORD. 
From  a  photograph  of  an  old  painting. 


ISAAC   BLACKFORD. 

1776-1859- 

BY 

WILLIAM  WHEELER  THORNTON, 
of  the  Indiana  Bar. 

ISAAC  BLACKFORD  was  a  judge  of  the  Su- 
preme Court  of  Indiana  for  more  than  thirty- 
five  years.  His  judicial  labors  in  that  court 
began  on  September  10th,  18 17,  and  ceased  January 
2d,  1853. 

Few  judges  have  been  so  long  upon  the  bench  of 
state  appellate  court;  and  really  few  upon  the  Fed- 
eral bench.  The  most  illustrious  example  upon  the 
latter  bench  is  Chief-Justice  Marshall,  who  began 
his  career  at  a  period  of  life  much  later  than  did 
Blackford,  having  reached  his  eightieth  birthday 
while  still  pursuing  his  judicial  labors,  while  Black- 
ford's career  on  the  Indiana  Supreme  Court  bench 
ended  in  his  sixty-seventh  year.  He  was  on  the 
bench  for  a  longer  period  of  time  than  was  Marshall. 

Blackford's  name  indicates  to  the  most  casual 
reader  that  he  was  of  English  descent ;  and  such  was 
the  fact.  His  father  was  an  Englishman,  born  in 
England,  who  came  to  this  country  and  settled  in 
New  Jersey.     He  was  a  merchant,  and  of  enough 
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wealth  to  send  his  son  to  college.  He  died  before 
Isaac  had  attained  his  majority. 

Isaac  Blackford  very  much  resembled  his  mother 
in  personal  appearance.  She  was  a  woman  of  strong 
mind,  full  of  the  patriotism  of  1776,  and  had  great 
influence  in  molding  his  character.  She  was  re- 
markable for  her  quiet  demeanor  and  religious  piety. 
Her  home  was  near  one  of  the  five  battles  in  which 
Washington  was  the  victor.  Within  her  hearing 
were  fought  the  battles  of  Trenton  and  Princeton; 
and  she  saw  the  British  battalion  fly  to  Kingston 
Bridge,  and  noted  the  ravages  of  smallpox  in  the 
ranks  of  the  American  army.  In  1780,  amid  the 
blasts  of  winter,  she  carried  both  food  and  clothing 
to  the  famished,  ill-clad,  patriotic  soldiers,  who  were 
camping  almost  within  sight  of  her  door  yard. 

Isaac  was  born  at  Bound  Brook  —  a  place  that  has 
given  its  name  to  one  of  the  great  railroad  routes 
of  travel  between  New  York  and  Philadelphia  — 
Somerset  County,  New  Jersey,  on  November  6, 
1786.  Amid  these  historic  scenes  of  Revolutionary 
events  he  was  reared  and  prepared  for  college.  At 
the  age  of  sixteen  he  entered  Princeton  College,  reg- 
istering as  "Isaac  Newton  Blackford," — an  age  that 
brings  to  our  attention  the  fact  that  colleges  in  this 
country  at  that  day  had  not  set  their  standards  in 
educational  attainments  very  high.  This  was  twenty 
years  after  peace  had  been  declared.  The  college 
had  recovered  from  the  years  of  depression  the  war 
had  brought  to  it,  (when  scarcely  half  a  dozen  mem- 
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bers  constituted  the  number  in  a  class) ;  for  the  roster 
of  the  class  he  entered  contained  a  membership  of 
fifty-four. 

There  were  some  members  of  his  class  who  after- 
wards reached  high  and  honorable  positions  in  civic 
life.  There  was  John  William  Walker  of  Alabama, 
John  James  Marshall  of  Kentucky,  Arnold  Maudain 
of  Delaware,  Patrick  Noble  of  North  Carolina, 
Moulton  C.  Rogers  of  Pennsylvania,  Edward  Col- 
ston of  Virginia,  Samuel  Sprigg  of  Maryland,  and 
James  Iredell  of  North  Carolina.  Noble  became  a 
partner  of  John  C.  Calhoun,  and  governor  of  his 
state;  Sprigg  became  governor  of  his  state,  and  a 
judge  of  its  Supreme  Court;  Iredell — a  son  of  Judge 
Iredell  of  the  United  States  Supreme  Court — gov- 
ernor, judge  of  the  Supreme  Court,  United  States 
Senator  from  his  state,  and  author  of  a  "Treatise  on 
the  Law  of  Executors  and  Administrators."  Four 
of  these  we  have  named  became  judges  of  Supreme 
Courts  of  their  respective  states ;  three,  governors  of 
them;  and  all  were  lawyers  standing  high  in  their 
profession.  Iredell  was  the  author  of  twenty-one 
volumes  of  reports  of  decisions  of  the  Supreme 
Court  of  North  Carolina,  and  Marshall  of  seven 
volumes  of  Kentucky. 

Blackford  excelled  in  Latin  and  Greek,  attaining 
greater  proficiency  in  these  languages  than  is  at- 
tained by  the  usual  collegiate  student;  but  his  love 
for  these  languages  did  not  prevent  his  attaining  a 
position  well  up  in  his  class  in  the  study  of  astronomy 
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and  higher  mathematics,  nor  considerable  attainment 
of  French.  He  was  a  great  reader,  evincing  a  love 
of  the  history  of  English  customs  and  English  his- 
tory. He  acquired  some  knowledge  of  the  civil  law, 
and  in  his  senior  year  read  Blackstone's  Commen- 
taries, thus  early  evincing  the  decided  bent  of  his 
mind.     He  graduated  in  1806. 

When  he  leit  college  he  entered  the  law  office  of 
Colonel  George  McDonald  at  Somerville.  McDon- 
ald had  achieved  some  fame  in  the  Revolutionary 
War.  A  year  later  he  entered  the  office  of  Gabriel 
Ford  of  Morristown,  a  man  of  rare  culture,  great 
worth,  and  then  probably  the  foremost  lawyer  in 
New  Jersey.  Ford's  residence  at  Morristown  had 
been  the  headquarters  of  General  Washington ;  and  it 
was  one  of  the  pleasures  of  Blackford's  after  years 
that  he  had  had  the  privilege  one  night  to  occupy  a 
room  formerly  occupied  by  Washington  and  his  wife. 
Several  articles  of  furniture — even  the  carpet  on  the 
floor — were  still  in  the  room  that  had  been  there 
when  the  Revolutionary  patriot  and  his  wife  occu- 
pied the  room. 

From  a  business  standpoint,  it  would  seem  that 
Blackford  would  have  remained  in  Morristown. 
Ford,  soon  after  Blackford  entered  his  office,  was 
appointed  Judge  of  the  United  States  Court  for  the 
District  of  New  Jersey,  and  left  a  lucrative  prac- 
tice, some  of  which  an  apt  student  in  the  office  in  all 
probability  would  have  acquired ;  but,  for  some  rea- 
son unknown  to  us,  Blackford  in  181 1  left  his  native 
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state  to  find  a  home  in  the  great  west.  With  his 
inclination  to  scholarly  pursuits,  to  quietness  and  not 
to  turmoil,  to  the  culture  of  a  settled  community  and 
not  to  the  fastness  of  the  unexplored  forest  and 
boundless  prairie,  one  would  think  that  he  would 
have  preferred  his  native  state  to  the  wildernesss  that 
lay  beyond  the  Alleghanies.  But  with  letters  of  in- 
troduction from  Judge  Ford  to  Isaac  Dunn  of  Law- 
renceburg,  then  in  Indiana  Territory,  he  walked  to 
Olean  Point  on  Alleghany  River,  now  near  Oil  City, 
and  floated  down  that  river  and  the  Ohio,  on  a  rude 
flat  boat,  to  his  destination. 

At  that  time  Indiana  was  almost  one  great  wilder- 
ness. It  was  then  only  a  Territory.  Ohio  had  been 
a  State  only  six  years.  The  seat  of  government  was 
at  Corydon,  and  its  now  present  capital,  (which  was 
to  be  Blackford's  future  home  for  so  many  years), 
was  without  a  single  inhabitant,  and  was  not  located 
until  nine  years  afterward.  The  Territory  had  only 
twenty-five  thousand  inhabitants,  and  only  ten  coun- 
ties. The  Indians  were  a  serious  menace  to  the 
white  population ;  for  the  battle  of  Tippecanoe  had 
just  been  fought.  There  probably  was  not  a  bridge 
nor  a  buggy  within  its  boundaries;  the  roads  were 
little  more  than  trails ;  and  the  entire  territorial  tax 
did  not  exceed  two  thousand  dollars.  Not  until 
1795,  when  the  treaty  of  Greenville  had  been  signed, 
was  Indiana  really  a  subject  of  colonization,  for  the 
Indian  title  had  not  been  extinguished,  and  the  pro- 
visions of  that  treaty  applied  only  to  six  (some  of 
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them  small)  counties  along  the  southern  half  of  the 
western  boundary  line  of  Ohio. 

It  is  quite  evident  that  young  Blackford  had  to 
depend  upon  himself  for  a  living.  We  know  that 
he  studied  law  at  Lawrenceburg,  and  in  18 12  at 
Brookville,  then  and  shortly  afterwards  the  home  of 
a  number  of  brilliant  men.  In  this  year  he  and 
Judge  John  Test  went  to  Vincennes  to  obtain  a 
license  for  him  to  practice  the  profession  of  law.  A 
little  later  he  became  cashier  of  the  Vevay  branch  of 
the  Territorial  bank,  and  not  long  afterwards  we 
find  him  editing  a  newspaper  at  Vincennes.  While 
he  was  serving  as  cashier  he  discovered  that  some  of 
the  bank's  officers  were  engaged  in  perpetrating  a 
fraud  on  the  bank,  and  from  this  arose  an  aversion  to 
banks  which  followed  him  throughout  the  re- 
mainder of  his  life. 

In  1 8 13  he  became  the  first  clerk  and  recorder  of 
Washington  County  of  which  Salem  was  the  county 
seat,  and  in  December  of  the  same  year,  with  the  as- 
sistance of  the  Speaker,  Isaac  Dunn,  he  secured  the 
appointment  of  Clerk  of  the  Territorial  House  of 
Representatives.  In  the  following  August  he  was 
again  elected  Clerk  of  the  House,  but  soon  after  re- 
signed to  accept  from  Governor  Posey  the  appoint- 
ment of  Presiding  Judge  of  the  First  Circuit,  the 
most  considerable  circuit  then  in  the  Territory. 
This  position  he  held  until  January,  18 16. 

In  1817,  he  was  elected  Representative  from  Knox 
County,  to  the  Lower  House  of  the  state  legislature, 
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and  was  elected  its  first  speaker  on  his  thirty-first 
birthday.  There  is  nothing  to  show  that  he  had  any 
influence  upon  the  legislation  enacted  that  session; 
he  may  have  had,  but  there  is  no  record  of  it.  Evi- 
dently he  was  a  model  speaker,  for  James  Noble, 
elected  United  States  senator  at  this  session,  in  after 
years,  wrote  of  him  that,  "His  great  fairness  and 
unyielding  integrity,  to  say  nothing  of  his  experience 
and  natural  fitness,  won  the  respect  and  hearty  good- 
will of  us  all,  and  we  could  not  find  it  in  our  hearts 
to  oppose  him." 

Indiana  became  a  state  December  nth,  18 16;  and 
John  Johnson,  James  Scott  and  Jesse  L.  Holman  be- 
came the  first  judges  of  its  Supreme  Court.  Within 
eight  months  there  was  a  vacancy  on  this  bench, 
caused  by  the  death  of  Judge  Johnson.  At  John- 
son's funeral  Governor  Jennings  quietly  announced 
to  Blackford  his  intention  to  appoint  him  to  the 
vacancy  created  by  Johnson's  death.  By  this  totally 
unexpected  announcement  Blackford  was  com- 
pletely overcome  for  awhile,  even  losing  his  voice, 
but  upon  regaining  it  he  begged  the  governor  not 
to  appoint  him,  arguing  his  unfitness,  his  want  of 
years,  lack  of  experience  and  knowledge,  and  the 
superiority  of  several  others  whom  he  named.  The 
governor  refused  to  grant  his  request,  and  on  Sep- 
tember 10th,  1 8 17,  issued  to  him  his  commission. 

It  is  in  the  eight  Blackford's  Reports  that  we  find 
substantially  the  evidence  of  Judge  Blackford's  ju- 
dicial labors  and  his  influence  upon  the  develop- 
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ment  of  the  laws  of  the  state  of  Indiana.  In  the 
first,  second  and  third  volumes  of  Indiana  Reports, 
and  in  Smith's  Report,  also  may  be  found  further 
evidence  of  his  influence.  The  later  reports  contain 
his  opinions  during  the  last  three  years  he  was  on 
the  bench.  The  eight  Blackford's  Reports  contain 
655  of  his  opinions,  the  first,  second  and  third 
Indiana  Reports  192,  Smith's  Report  50,  and  8  were 
added  to  the  second  edition  of  the  first  volume  of 
his  reports,  (published  three  years  after  his  death), 
which  he  had  purposely  omitted.  This  makes  a 
total  of  905  opinions,  or  an  average  slightly  over  25 
a  year.  Many  judges  have  written  more  opinions 
and  longer  ones  in  a  much  shorter  period,  but  the 
opinions  of  no  judge  delivering  as  many,  in  Eng- 
land or  America,  have  as  few  misstatements  of  the 
law  or  inaccuracies  of  expression  as  are  contained  in 
these  nine  hundred  of  Judge  Blackford.  In  the 
eight  volumes  of  his  Reports,  Judge  Blackford  was 
his  own  editor  and  critic, — a  relentless  one  without 
fear.  He  re-wrote  many  of  his  own  opinions,  and 
did  not  hesitate  to  re-write  or  change  those  of  his 
fellow  associate-judges,  being  scrupulously  careful 
to  retain  their  thoughts  and  line  of  reasoning. 

At  the  first  term,  18 17,  there  were  only  two  cases 
before  the  court.  In  the  next  term  but  three  cases 
were  decided.  It  was  at  this,  the  November,  term 
that  Blackford  took  his  seat.  Each  judge  wrote  one 
opinion.  In  the  next  term  the  number  of  cases  in- 
creased.    So  rapid  was  the  increase  of  business  be- 
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fore  the  court  that,  as  early  as  1822,  Blackford's  at- 
tention was  drawn  to  the  necessity  for  the  publica- 
tion of  the  court's  opinions.  The  legal  profession 
was  working  in  the  dark;  there  were  no  newspapers 
at  hand  ready  to  publish  its  opinions,  nor  even  a 
synopsis  of  them. 

The  first  volume  of  his  Reports  appeared  in  1830. 
It  contained  the  opinions  from  1817  to  the  May 
Term  of  1826,  and  was  an  edition  of  one  thousand 
copies.  In  the  preface  he  says:  "It  was  thought 
advisable  to  preserve  this  volume,  as  much  as  pos- 
sible, from  anything  that  might  be  considered  super- 
fluous. With  the  approbation  of  the  other  members 
of  the  court,  therefore,  some  of  the  cases  have  been 
abbreviated,  and  a  few  others,  that  had  been  over- 
ruled or  were  otherwise  unimportant,  have  been 
omitted."  The  last  decision  in  this  Report  was  four 
years  old  when  printed;  the  second  volume  when 
published  was  two  years  behind  the  court  as  was 
also  the  third  volume,  and  the  last  volume  three,  ap- 
pearing in  1850  and  bringing  the  decisions  down  no 
later  than  1847.  In  these  times  of  quick  reporting 
such  delays  would  not  be  tolerated. 

The  care  with  which  these  reports  were  edited  is 
an  index  to  his  characteristics  as  a  judge.  In  order 
to  improve  his  style,  he  read  the  best  books.  To  be 
accurate,  he  searched  the  latest  reports  of  the  law, 
remodeling,  as  we  have  said,  not  only  his  own  but 
also  the  opinions  of  his  associates,  until  they  became, 
as  has  been  well  said  of  them,  "Like  his  own:  clear, 
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compact,  and  complete,  carrying  no  weight  of  im- 
material discussion,  and  losing  no  weight  through 
grammatical  leaks  or  rhetorical  cracks."  His  manu- 
scripts were  models  of  neatness.  A  blot  upon  a  sheet 
was  enough  to  condemn  it;  a  misspelled  word  was 
not  to  be  tolerated.  The  slightest  error  on  a  paper 
was  so  repulsive  to  him  that  he  would  destroy  it;  a 
misplaced  comma  as  great  an  error  as  an  error  in 
grammar.  On  one  occasion  a  signature  was  printed 
four  times  before  he  would  give  his  approval  to  it. 
While  the  eighth  volume  was  going  through  the 
press,  he  held  up  the  entire  printing  house  three  days 
so  that  he  could  determine  the  orthography  of  the 
word  "jenny,"  a  female  ass,  not  satisfied  whether  it 
should  be  spelt  with  a  "j"  or  a  "g."  For  this  delay 
he  paid  $125.  During  the  year  1843  he  paid  his 
printer  $600  for  similar  delays ;  and  in  the  publica- 
tion of  the  eighth  volume,  covering  a  period  of 
eighteen  months,  over  $1,100.  He  had  a  standing 
offer  of  a  reward  for  errors  discovered.  It  was  his 
practice  to  keep  his  proof  sheets  lying  on  a  table  in 
the  Supreme  Court  library,  with  a  request  that  all 
errors  found  be  noted  upon  blank  leaves  kept  for  that 
purpose.  On  one  occasion  Albert  G.  Porter  (who 
became  Governor  of  the  state  in  1881),  called  atten- 
tion to  the  word  "optionary,"  saying  that  there  was 
no  such  word.  Several  years  afterwards  he  was  ap- 
pointed, very  unexpectedly  to  himself,  reporter  of 
the  Supreme  Court;  and  upon  asking  the  governor 
appointing  him  why  he  had  done  so,  he  was  told  that 
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it  was  because  of  Judge  Blackford,  who  had  urged 
his  appointment  solely  upon  the  recommendation  of 
the  error  he  had  discovered. 

It  was  to  these  volumes,  representing  twenty-five 
years  of  work,  that  Blackford  owes  his  national  and 
transatlantic  reputation.  So  far  as  known,  his  pen 
was  engaged  on  no  other  work  of  a  literary  character, 
with  the  single  exception  of  an  address  he  delivered, 
as  presiding  officer,  before  the  Indiana  Colonization 
Society,  December  14,  1829,  on  the  subject  of  the 
negro,  his  condition  in  this  country  as  a  slave,  and 
his  colonization  in  Africa.  But  his  Reports,  and  his 
official  position,  made  his  name  a  household  word  in 
Indiana. 

Thus,  in  1825,  without  authority,  or  consultation 
with  him,  he  was  nominated  for  governor,  but  at  the 
election  was  defeated  by  a  vote  of  13,040  to  10,418. 
His  candidacy  thrust  him  forward,  in  the  coming  leg- 
islature, as  a  candidate  for  United  States  senator,  for 
which  office  he  was  defeated  by  only  one  vote.  So 
popular,  was  he  that  Governor  Ray,  in  order  to  make 
his  friends  his  own,  in  1830  reappointed  him  judge 
of  the  Supreme  Court,  although  declining  to  reap- 
point his  associates.  It  was  also  the  general  desire 
of  the  bar,  regardless  of  party  affiliation,  that  he  be 
reappointed.  The  same  conditions  existed  in  1845, 
when  he  was  appointed  judge  of  the  Supreme  Court 
for  the  fifth  time. 

The  first  volume  of  his  Reports  at  once  took  its 
place  alongside  of  the  reports  of  decisions  of  jVIass^- 
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chusetts  and  New  York.  The  succeeding  volumes 
increased  the  popularity  of  the  series.  They  were 
read  and  quoted  far  and  wide.  They  gave  to  the  Su- 
preme Court  of  Indiana  a  standing  outside  of  the 
state  that  it  has  not  held  since  the  adoption  of  the 
state's  civil  code.  As  an  illustration  of  their  popu- 
larity, a  story  told  by  Samuel  Judah  of  Vincennes,  a 
celebrated  lawyer  in  his  day,  is  apropos:  On  one 
occasion,  when  he  was  traveling  with  Judge  Read 
of  the  Supreme  Court  of  Ohio,  he  was  asked  to  what 
state  he  belonged.  Upon  being  told  Indiana,  the 
judge  doubted  his  word,  saying,  "Why,  sir,  we  have 
been  traveling  together  as  companions  for  more  than 
an  hour,  and  you  have  not  yet  mentioned  Blackford's 
Reports."  They  are  frequently  cited  by  authors. 
Chancellor  Kent  declared  that  they  were  "replete 
with  extensive  and  accurate  law-learning,  the  notes 
of  the  learned  reporter  annexed  to  the  cases  being 
especially  valuable ;"  and  also  said,  "It  is  an  interest- 
ing fact  to  find  not  only  the  lex  mercatoria  of  the  Eng- 
lish equity  system,  adopted  and  enforced  in  the  State 
of  Indiana  as  early  as  1820,  when  we  consider  how 
recently  the  country  had  then  arisen  from  a  wilder- 
ness into  a  cultivated  and  civilized  community." 
Washington  Irving,  when  Secretary  of  the  American 
Legation  at  the  Court  of  St.  James,  wrote  of  the  first 
volume:  "I  meet  with  it  frequently;  and  I  am  often 
asked  as  to  the  antecedents  of  its  author,  whose  name 
already  is  quite  familiar  at  Westminster."  Unques- 
tionably, the  notes  appended  to  many  of  the  cases  are 
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of  great  value,  far  more  so  relatively  than  the  anno- 
tations of  modern  times.  These  reports  were  the 
forerunners  of  the  modern  method  of  annotating 
cases  and  these  notes  must  have  been  especially  val- 
uable in  communities  where,  at  that  early  day,  re- 
ports and  text  books  were  scarce  and  hard  to  obtain. 

In  recent  years  the  writer  had  an  elderly  acquaint- 
ance who,  to  pass  his  leisure  hours,  began  the  read- 
ing of  Coke's  Institutes  and  Blackstone's  Commen- 
taries. Over  and  over  he  read  the  Commentaries, 
until  he  could  not  only  repeat  word  for  word  many 
pages  of  the  work,  but  had  memorized  the  entire  sec- 
ond book, — the  one  relating  to  real  property.  He 
reveled  in  the  maxims  and  rules  of  the  Common 
Law,  oblivious  of  the  fact  that  a  lawyer,  possessed 
only  of  the  knowledge  contained  in  these  volumes, 
would  be  a  very  poor  practitioner  and  attorney  at 
law  of  the  present  day.  The  writer  directed  his  at- 
tention to  Blackford's  Reports,  and  in  a  few  weeks 
was  informed  by  him  that  he  had  read  all  the  vol- 
umes, and  had  not  only  found  them  delightful  read- 
ing, but  that  the  opinions  in  them  contained  remark- 
able expositions  of  the  common  law.  He  was  so  fas- 
cinated with  them  that  he  read  few  cases  reported 
elsewhere. 

Up  to  1880,  out  of  over  twenty-one  hundred  cases 
reported,  only  forty-seven  had  been  overruled;  and 
of  these  the  overruling  of  seventeen  was  rendered 
necessary  by  changes  in  statutes,  and  of  the  remain- 
ing thirty  Judge  Blackford  wrote  only  seven  of  the 
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opinions.  They  contain,  perhaps,  no  great  decisions, 
such  as  befell  to  the  Supreme  Court  of  the  United 
States  to  decide.  There  is  no  case  so  far-reaching  as 
Marbury  vs.  Madison,  or  Dartmouth  College  vs. 
Woodward,  or  Fletcher  vs.  Peck,  or  McCulloch  vs. 
Maryland.  They  concern  the  smaller  affairs  of  life, 
such  as  arise  in  frontier  or  new  settlements ;  but  they 
contain  the  application  of  the  settled  principles  of 
the  Common  Law,  as  developed  by  hundreds  of  years 
of  civilization  in  England,  to  the  new  conditions 
arising  on  the  border  edges  of  civilization. 

When  Indiana  was  admitted  to  the  Union  it  con- 
tained only  63,897  souls.  There  was  little  commerce 
and  very  little  wealth,  and  while  the  state  developed 
rapidly,  its  development  in  both  population  and 
wealth  was  far  behind  the  rapidity  with  which  many 
of  the  states  west  of  it  have  developed  in  more  recent 
years.  And  yet  the  variety  of  questions  reported 
in  these  eight  volumes  is  remarkable.  In  the  days 
long  since  gone  by,  one  decision  was  enough  to  settle 
a  mooted  question;  and  it  was  then  as  well  settled  in 
the  estimation  of  the  legal  profession  as  if  half  a 
dozen  decisions  had  been  made  upon  the  question. 
There  was  not  that  desire,  now  so  manifest,  to  under- 
mine a  decision  of  the  court  so  as  to  secure  one  favor- 
able to  a  client.  There  was  more  effort  made  to 
discover  what  the  law  is  than  what  a  client  would 
like  it  to  be  in  order  to  secure  a  decision  in  his  favor. 
The  result  was  clearer  expositions  of  the  law,  and  not 
long  arguments  of  the  judges,  in  their  opinions,  to 
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convince  themselves  that  they  were  correct.  These 
decisions  developed  the  common  law  in  Indiana  in  as 
pure  a  state  as  it  ever  was  administered  in  West- 
minster Hall.  Through  the  medium  of  these  re- 
ports the  common  law  was  firmly  established  in  In- 
diana until  the  wave  of  legal  reform  swept  over  the 
western  country,  impelled  by  the  movement  for  re- 
form started  in  the  state  of  New  York  by  the  adop- 
tion of  a  civil  code  of  practice.  Happy  were  the 
people  of  Indiana  in  having  upon  the  bench  of  its 
highest  tribunal  a  judge  who  never  wearied  in  his 
search  for  the  correct  principles  of  the  law  appli- 
cable to  the  facts  developed  in  the  transcript  of  the 
case  before  him.  Of  him  a  contemporary  said,  "He 
has  done  more  than  any  other  man  to  build  up  our 
jurisprudence  on  the  broad  foundation  of  the  com- 
mon law." 

On  the  bench  with  Blackford  were  stronger  men 
intellectually  than  he,  but  none  more  learned  in  the 
precepts  of  the  common  law.  •  Charles  Dewey,  who 
came  from  Massachusetts,  far  excelled  him  in  intel- 
lectual ability.  Dewey's  mind  was  bold  and  orig- 
inal, while  Blackford's  was  timid  and  hesitating. 

Blackford  not  only  prepared  his  opinions  with 
great  care,  but  he  was  almost  immeasurably  slow. 
He  scarcely  knew  the  meaning  of  the  word  'rest;'  un- 
questionably, he  had  little  appreciation  of  the  value 
of  change  of  work  or  scene.  All  day  long  and  far 
into  the  night,  in  his  solitary  room,  he  worked,  slowly 
going  through  a  transcript  until  he  found  the  ulti- 
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mate  facts  involved  in  the  case,  and  then  as  slowly 
examining  the  authorities  to  assure  himself  of  the 
rules  of  the  law  applicable  to  the  facts ;  or  with  me- 
thodical exactness  revising  and  examining  opinions 
for  publication  in  his  reports,  and  revising  the  proof 
sheets  of  those  that  came  from  the  printer. 

He  enjoyed  but  fifteen  months  of  wedded  life,  his 
wife  dying  in  child-birth.  Although  his  married 
life  had  not  been  altogether  a  happy  one,  his  wife's 
death  was  a  blow  from  which  he  never  recovered,  as 
was  also  that  of  his  only  son,  who  died  in  his  twenti- 
eth year. 

In  the  center  of  the  city  of  Indianapolis,  in  Black- 
ford's days,  was  a  circular  park,  now  wholly  occu- 
pied by  the  Soldiers'  Monument,  but  then  occupied 
by  an  eight-room  brick  building  called  the  "Gov- 
ernor's House,"  although  never  occupied  by  a  gov- 
ernor of  the  state,  in  which  Blackford  had  a  room. 
Here  he  lived  for  more  than  twenty  years  like  a  her- 
mit. His  room  was  almost  barren  of  furniture. 
Patiently  and  almost  incessantly  he  pursued  his  la- 
bors until  tired  nature  failed  him,  when  his  head 
dropped  upon  his  breast  for  a  few  minutes'  needed 
rest.  Upon  the  death  of  his  son  he  remained  clos- 
eted in  his  room  for  several  days,  subsisting  on 
crackers  and  cheese,  that  he  always  kept  by  him  un- 
til his  friends  in  their  anxiety  for  him  were  about  to 
burst  open  his  door,  whereupon  he  opened  it  re- 
questing that  he  be  left  alone. 

The  ordinary  commercial  transactions  of  life  an- 
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noyed  him.  Often  he  allowed  his  salary  as  judge  to 
remain  in  the  State  Treasury  for  three  or  four  years, 
especially  so  when  it  was  paid  in  scrip  that  drew  in- 
terest, chiefly  through  a  dislike  of  the  annoyance  of 
having  to  invest  it.  He  had  a  distrust  of  banks,  and 
not  without  reason,  for  those  were  days  of  uncertain 
banking.  All  his  investments  were  in  real  estate, 
and  in  the  making  of  these  he  showed  great  shrewd- 
ness. At  the  time  of  his  death,  his  estate  was  esti- 
mated to  be  worth  a  quarter  of  a  million  dollars,  a 
very  large  sum  for  that  day  (1859)  in  Indiana. 

Naturally,  such  a  man  as  Blackford  was  would 
not  write  opinions  of  such  luminosity  and  original- 
ity as  Marshall,  or  Story,  or  Kent,  even  though  the 
opportunity  to  do  so  had  been  afforded  him.  An 
English  precedent  was  with  him  of  more  value  than 
an  original  line  of  reasoning.  His  saving  trait  was 
the  accurate  application  of  the  principles  of  the  law 
to  the  facts  as  his  exhaustive  research  revealed  them 
to  him.  Without  the  power  to  make  this  applica- 
tion, his  great  desire  to  be  accurate  and  his  patience 
in  research,  he  would  have  failed  as  a  judge. 

His  love  of  precedent  occasionally  led  him  into 
error.  This  is  well  illustrated  by  the  case  of  the  State 
vs.  Tipton,1  a  case  of  contempt,  where  he  used  this 
language : 

Courts  of  record  have  exclusive  control  over  charges  for  con- 
tempt; and  their  conviction  or  acquittal  is  final  and  conclusive. 
This  great  power  is  entrusted  to  these  tribunals  of  justice,  for 

1 1  Blackford's  Reports,  166. 
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the  support  and  preservation  of  their  respectability  and  independ- 
ence; it  has  existed  from  the  earliest  period  to  which  the  annals 
of  jurisprudence  extend;  and,  except  in  a  few  cases  of  party 
violence,  it  has  been  sanctioned  and  established  by  the  experience 
of  ages. 

Forty-nine  years  afterward  the  Supreme  Court 
looked  into  the  authorities  relied  upon  by  Judge 
Blackford,  and  found  that  two  of  them,  at  least,  he 
had  misconstrued,  and  the  others  had  been  over- 
ruled; so  that  the  case  of  States  vs.  Tipton  was 
overruled. 

But  Blackford  did  not  hesitate  to  overrule  his  own 
opinions,  if  he  found  that  he  had  not  followed  the 
English  precedents.  There  are  two  good  illustra- 
tions of  this  in  Deming  vs.  Bullitt2  and  Cunning- 
ham vs.  Flinn.3  In  these  cases  it  was  held,  in  short 
opinions,  that  a  purchaser  of  real  estate  could  main- 
tain an  action  for  damages  for  failure  to  convey 
without  first  tendering  a  deed  of  conveyance  to  the 
vendor  for  him  to  execute.  These  decisions  were 
made  in  1823.  In  1829  arose  the  case  of  Sheets  vs. 
Andrews,*  after  Lord  Sugden's  work  on  Vendors 
had  appeared  in  this  country,  and  the  same  question 
was  again  presented.  In  his  opinion  in  the  latter 
case  Blackford  refers  to  Sugden  as  "  an  eminent 
English  writer  upon  this  subject,"  italicizing  the 
word  "English,"  and  after  making  a  quotation  from 
his  work,  says:     "We  are  now  called  on   for  an 

2  1  Blackford's  Reports,  241. 
s  1  Blackford's  Reports,  266. 
i2  Blackford's  Reports,  274. 
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opinion  as  to  whether  the  purchaser  should  pursue 
the  English  practice  by  not  only  demanding  the  con- 
veyance, but  also  tendering  it  for  execution.  It  is 
sufficient  for  the  present  purpose  to  say  that  this  suit 
could  not  be  maintained,  unless  previous  to  its  com- 
mencement, the  deed  had  been  demanded."  He 
then  proceeds  expressly  to  overrule  on  this  point  the 
two  cases  reported  in  the  first  volume  of  his  Reports, 
as  well  as  an  unreported  case. 

Another  illustration  of  his  love  of  precedent  is  ex- 
hibited in  Shanklin  vs.  Cooper.5  In  that  case  he 
held  that  the  liability  of  an  Indiana  indorser  of  a 
promissory  note,  executed  and  payable  in  the  state 
of  New  York,  was  measured  by  the  law  of  New 
York,  notwithstanding  the  fact  that  the  indorsement 
was  made  in  Indiana,  and  the  suit  brought  there  to 
enforce  the  liability  of  the  indorser.  He  relied 
upon  the  case  of  Rothschild  vs.  Currie.6  The  case 
had  one  of  those  uncertain  careers  that  occasionally 
cases  have  in  our  appellate  courts.  At  the  first  hear- 
ing, Judge  Sullivan  wrote  an  opinion  holding  that  the 
indorser's  liability  was  measured  by  the  Indiana  law, 
which  would,  under  the  peculiar  circumstances  of  the 
case  regarding  the  question  of  diligence,  have  allowed 
him  to  escape.  Before  filing  it  his  term  of  office 
expired,  and  the  record  came  to  Blackford's  hands, 
who  wrote  an  opinion  holding  the  indorser  liable  in 
view  of  the  statute  of  New  York  that  had  been  set 

°8  Blackford's  Reports,  41. 

«  1  Adolphus  and  Ellis's  Reports,  new  series,  43. 
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forth  in  the  pleading.  Conrad  Baker,  attorney  for 
the  indorser,  and  afterwards  for  nearly  eight  years 
Governor  of  Indiana,  pressed  upon  him  the  fact  that 
the  current  of  authority  was  the  other  way,  citing 
Story's  Conflict  of  Laws,  Bills  of  Exchange,  and 
other  authorities.  But  Blackford,  then  old  in  years, 
was  set  in  his  love  of  English  precedents  and  could 
not  be  moved.  The  decision  swept  away  the  for- 
tune of  the  indorser,  and  remained  the  law  of  the 
state  fourteen  years  until  overruled  in  an  opinion 
written  by  Judge  Worden  in  the  case  of  Hunt  vs. 
Standart,7  citing  and  relying  upon  the  American 
writer  to  whom  reference  has  been  made,  and  refus- 
ing to  follow  the  English  decision. 

The  new  constitution  was  adopted  in  1851,  and  it 
required  the  judges  of  the  Supreme  Court  to  be 
elected  by  a  popular  vote.  Before  that  date  they 
had  been  appointed  by  the  Governor.  By  that  time 
he  had  lost  in  a  measure  his  hold  on  the  people.  He 
was  defeated  in  the  nomination  by  Judge  Samuel  Per- 
kins. He  would  have  accepted  the  appointment  of  Re- 
porter, but  that  was  denied  him.  In  1854  ne  was 
urged  to  be  a  candidate  for  the  nomination  to  con- 
gress, but  he  was  beaten  in  the  convention  by  Thomas 
A.  Hendricks,  thirty  years  afterwards  elected  Vice- 
President  of  the  United  States.8  He  was  nominated 
for  state  senator,  but  was  beaten  by  the  People's 

7  IS  Indiana  Reports,  33. 

8  It  took  32  ballots  to  decide  the  contest.     See  Life  of  Thomas  A. 
Hendricks,    Infra. 


i859]  ISAAC  BLACKFORD  209 

Party  candidate.  His  candidacy  for  these  two 
places  was  due  to  the  urgency  of  his  friends,  who 
thought  him  a  strong  man  before  the  electors.  No 
doubt  he  cared  but  little  for  the  offices,  and  noth- 
ing for  the  incomes  attached  to  them.  But  he  took 
his  displacement  from  the  bench  bitterly,  saying  that 
he  would  prefer  to  stay  without  pay  than  to  retire 
after  so  long  a  service  upon  it. 

Upon  his  enforced  retirement  from  office,  Black- 
ford was  without  employment.  He  opened  an  office 
and  attempted  to  practice  his  profession,  but  like  so 
many  judges,  who  have  been  long  on  the  bench,  he 
found  himself  unqualified  for  the  actual  practice  of 
the  law, — an  inability  to  meet  quickly  the  position 
and  argument  of  an  antagonist.  In  addition  to  the 
disqualifications  a  long  career  upon  the  bench  brings 
for  the  active  practice,  he  was  naturally  timid  and 
reserved.  He  spoke  hesitatingly  and  with  great  em- 
barrassment. He  was  unfamiliar  with  the  rules  of 
evidence  and  even  of  the  practice  at  nisi  prius,  and 
not  infrequently  omitted  important  matters  in  the 
preparation  of  legal  papers.  Many  attorneys, 
greatly  his  inferior  in  a  knowledge  of  the  law,  could 
do  better  in  the  courts  than  he,  and  a  realization 
of  this  fact  added  to  his  embarrassment  and  discour- 
agement. After  a  few  efforts,  he  refused  to  appear 
in  the  courts,  confining  himself  to  office  work. 

On  February  24th,  1855,  the  United  States  Court 
of  Claims  was  established,  and  Blackford's  friends 
saw  an  opportunity  to  return  him  to  the  bench.    The 

14 
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matter  was  presented  to  President  Pierce,  who  said 
that  no  man  in  the  party  was  better  fitted  to  assist  in 
the  organization  of  the  court  than  Blackford.  He 
was  appointed  on  the  3d  day  of  March,  1855. 

Originally,  the  court  was  created  in  the  character 
of  an  advisory  committee  to  congress,  with  power 
only  to  investigate  cases  and  report  the  facts.  It 
was  not  until  1863  that  the  court  was  given  jurisdic- 
tion to  render  judgments.  During  the  time  of  Judge 
Blackford's  incumbency,  a  number  of  reports  were 
published  in  the  nature  of  reports  to  congress,  but 
only  eleven  opinions  delivered  during  this  period 
have  been  published  in  the  reports  of  the  Court  of 
Claims.  These  eleven  appear  in  Devereaux's  Re- 
port. His  associates  were  John  J.  Gilchrist,  for- 
merly Chief-Justice  of  New  Hampshire ;  George  P. 
Scarborough  of  Virginia,  and  Edward  G.  Loring 
of  Massachusetts.  Judge  Gilchrist  was  the  first  pre- 
siding judge  of  the  court.  He  died  in  April,  1858; 
and  after  his  death  Judge  Blackford  became  Chief- 
Justice.  Few  now  recollect  Judge  Blackford  as  a 
judge  of  that  court;  in  fact  few  know  that  he  was  on 
that  bench.  His  opinions  there  given  have  not  at- 
tracted any  attention.  This  is  only  a  necessary  result 
of  the  peculiar  character  of  the  court. 

He  died  in  the  last  hour  of  1859. 

Judge  Blackford  unquestionably  was  held  in  very 
high  esteem  both  as  a  man  and  a  jurist  by  his  asso- 
ciates on  the  bench.  "As  a  practitioner,"  said  Judge 
Loring,  "his  learning  developed  the  principles  of  the 
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common  law  on  which  it  was  based;  as  a  reporter  his 
accuracy  gave  distinction  and  efficiency  to  its  judi- 
cial decrees;  and  as  a  judge  he  systemized  and  ex- 
tended and  elevated  the  form  of  its  administration." 

His  popularity  among  the  people  of  his  state  was 
widely  extended.  Few,  if  any,  judges  have  been  so 
greatly  admired  by  the  public.  "There  is  not  a  com- 
munity in  Indiana,"  said  Albert  J.  Porter,  "not  a 
single  one,  in  which  the  name  of  Judge  Blackford  is 
not  a  household  word." 

Judge  Blackford  was  an  exceedingly  reserved 
man ;  and  because  of  this  his  popularity  was  all  the 
greater  indorsement  of  his  sterling  worth  and  in- 
tegrity. He  made  it  a  point  to  owe  no  one ;  and  he 
was  a  man  of  the  strictest  economy.  He  confided 
in  but  few.  He  was  so  reserved  that  he  mingled 
little  in  society.  Because  of  these  facts  he  was  some- 
times unjustly  censured  and  wrongly  judged.  He 
was  free  from  social  vices,  simple  in  his  life  and 
tastes,  and  a  pure  man.  He  was  exceedingly  courte- 
ous in  language  and  manner;  and  to  young  lawyers 
kind  and  encouraging.  In  Indiana  he  was  the  pio- 
neer in  establishing  the  common  law  practice;  and 
throughout  the  west  he  was  the  most  eminent  au- 
thority on  common  law  pleading  and  practice.  He 
was  preeminently  a  common  law  lawyer,  closely  fol- 
lowing English  precedents.  He  was  influenced 
neither  by  party  affiliations  nor  by  personal  friend- 
ships. He  searched  for  the  established  principles 
of  the  law  and  applied  them  to  the  case  before  him. 
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He  had  no  redundancy  of  expression;  there  is  no 
verbiage  in  his  opinions.  Every  word  was  nicely 
chosen  to  express  his  idea,  with  perfect  punctuation. 
"In  purity  of  life,"  it  was  said  at  his  death,  "in  in- 
tegrity, in  industry — all  subservient  to  the  accom- 
plishment of  useful  ends — his  example  is  eminently 
worthy  of  imitation  and  emulation  by  the  young  into 
whose  hands  the  destiny  of  the  country  is  to  be 
placed." 

Such  was  Judge  Blackford  as  a  man,  as  a  publi- 
cist, as  a  judge,  as  a  jurist.  Because  he  lived  the 
world  is  better.  The  results  of  his  labor  are  still 
felt  in  his  chosen  state,  though  forgotten  by  the  rising 
generation  of  lawyers.  The  recorded  judicial  proc- 
esses of  his  mind  still  bear  fruit,  and  permeate  the 
more  than  thirty  thousand  opinions  reported  in  Indi- 
ana since  his  day.  Would  that  all  of  Indiana's 
judges  had  been  as  learned,  judicially-minded,  and 
careful  and  painstaking  as  he! 
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1790-1847. 

BY 

WILLIAM  HUGINS  BRAWLEY, 

United  States  fudge  for  the  District  of  South  Carolina. 

WILLIAM  HARPER  was  born  January  17, 
1790,  in  Antigua,  one  of  the  Leeward 
Islands,  his  father  being  at  that  time  a  Mis- 
sionary of  the  Wesleyan  Church  in  the  West  Indies. 
The  family  was  originally  Scotch  and  Presbyterian, 
settling  at  Curraghoe,  near  the  village  of  Killeter, 
County  Tyrone,  Ireland,  where  his  father,  John 
Harper,  was  born  September  14th,  1766.  At  the 
age  of  nineteen  he  was  converted  under  the  preach- 
ing of  John  Wesley,  and  afterwards  ordained  by  him. 
The  certificate,  now  in  the  possession  of  the  family, 
is  as  follows: 

Know  all  men  by  these  presents  that  I,  John  Wesley,  M.  A., 
late  of  Lincoln  College,  Oxford,  did  on  the  4th  day  of  August, 
1787  (being  assisted  by  other  ordained  ministers),  set  apart  for 
the  office  of  Elder  in  the  Church  of  God,  by  the  imposition  of 
our  hands  and  prayer  and  with  a  single  eye  to  the  glory  of  God, 
John  Harper,  whom  I  esteem  a  fit  person  to  administer  the  sacra- 
ments and  to  feed  the  flock  of  Christ,  and  as  such  I  recommend 
him  to  all  whom  it  may  concern.  Given  under  my  hand  and  seal 
the  5th  day  of  August,  1789.     (Signed)  John  Wesley. 

John  Harper  and  family  came  to  the  United 
States  in  1795,  landing  in  Boston,  where  his  wife 
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died  May  23,  1796.  The  year  following  the  family 
went  to  Baltimore,  and  in  1800  came  to  Charleston, 
subsequently  removing  to  Columbia.  William  was 
sent  to  school  at  Monticello,  Fairfield,  to  the  Rev. 
James  Rodgers,  and  in  1805  went  to  the  South  Caro- 
lina College.  Dr.  Laborde,  the  Historian  of  the 
College,  says: 

Most  gratifying  is  it  to  me  to  record  that  the  first  person 
admitted  into  the  college  is  one  of  the  most  distinguished  of  its 
alumni;  that  to  the  most  attractive  qualities  of  the  man  he  added 
the  highest  intellectual  endowments;  that  his  genius  and  learning 
have  adorned  the  Bench  of  Carolina,  and  that  he  is  justly  regarded 
as  the  Eldon  of  our  State.  I  mean  William  Harper,  the  late 
eminent  Chancellor.  The  records  of  the  faculty  inform  us  that 
he  was  the  first  person  admitted  into  the  College,  and  that  his 
brother  Wesley  was  the  second. 

He  left  college  at  the  end  of  the  year,  taught 
school  to  earn  money  to  assist  his  brother  John  Wes- 
ley through  college,  and  returned  and  graduated 
in  180&.  After  graduation  he  studied  Medicine  for 
one  year,  then  abandoned  it  and  studied  law  with 
Judge  Nott,  and  taught  school  for  a  few  years. 
When  the  news  of  the  taking  of  Washington  by  the 
British  was  received,  he  enlisted  in  the  Army  and 
was  discharged  March  1,  1815,  as  Sergeant  in  Cap- 
tain Taylor's  Company,  South  Carolina  State 
Troops,  in  the  United  States  service.  His  certif- 
icate, signed  by  William  Butler,  Major-General 
Commanding,  bears  testimony  to  his  very  correct  and 
military  conduct,  that  he  had  been  "exemplarily  at- 
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tentive,  vigilant,  and  indefatigable  in  the  discharge 
of  every  duty,  and  carries  with  him  to  his  home  my 
best  wishes  for  his  health  and  future  happiness." 
He  was  married  to  Miss  Coalter  July  4,  18 16,  and 
moved  to  Missouri  in  the  autumn  of  1818.  Mr. 
Edward  Bates,  who  afterwards  became  Attorney- 
General  in  Mr.  Lincoln's  Cabinet,  and  Mr.  Gamble, 
who  became  the  War  Governor  of  Missouri,  had 
each  married  sisters  of  his  wife.  In  December,  1820, 
he  was  made  Chancellor  of  that  state,  and  was  a  mem- 
ber of  the  Constitutional  Convention  of  1821,  return- 
ing to  South  Carolina  in  1823,  to  Columbia,  where 
he  practiced  law.  He  was  appointed  State  Reporter 
in  that  year,  and  published  a  small  volume  of  Law 
and  Equity  Reports.  In  1826  he  was  appointed  by 
Governor  Manning,  during  the  recess  of  the  General 
Assembly,  a  United  States  senator  in  the  place  of 
John  Gaillard,  deceased,  but  did  not  stand  for  elec- 
tion. He  then  removed  to  Charleston,  from  which 
city  he  was  sent  to  the  legislature,  and  in  1828  was 
elected  speaker  of  the  House  of  Representatives,  but 
during  the  same  session  one  of  the  chancellors  of  the 
state  having  died,  he  was  elected  in  his  place.  In 
December,  1830,  he  was  elected  to  the  Court  of  Ap- 
peals and  served  there  until  his  death.  One  of  his 
wife's  sisters  had  married  Doctor  David  H.  Means, 
a  member  of  a  very  prominent  family  in  Fairfield 
District,  and  after  losing  two  of  his  children  by  yel- 
low fever  in  Charleston  he  removed  to  that  District, 
in  1832,  and  there  he  made  his  home  on  a  small  farm 
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until  his  death,  October  10,  1847.  Although  much 
interested  in  agriculture,  he  was  not  very  successful 
as  a  farmer,  his  experience  in  that  pursuit  being 
similar  to  that  of  most  lawyers  and  judges.  He  was 
much  loved  by  his  neighbors  and  was  very  indulgent 
to  his  slaves.  A  story  is  told  of  him  that  having  one 
slave  upon  whom  lectures  and  moral  suasion  had  no 
effect,  he  called  him  up,  and  explaining  to  him  the 
necessity  of  his  being  disciplined  for  his  many  dere- 
lictions, he  stated  his  aversion  to  having  to  inflict 
the  corporal  punishment  needed,  and  suggested  to 
him  that  he  select  another  master,  and  that  he  would 
sell  him  at  the  purchaser's  own  price.  The  slave  re- 
jected the  proposition  with  a  reproachful  look  which 
seemed  to  say:  "If  you  don't  know  when  you  have 
got  a  good  negro,  I  know  when  I  have  a  good  mas- 
ter." 

The  people  of  this  state  are  very  little  given  to 
the  writing  or  publishing  of  memoirs,  and  all  of  his 
contemporaries  having  long  since  passed  away,  very 
little  can  be  told  of  his  career  at  the  bar.  The  only 
story  that  I  have  heard  of  him  is  that  on  one  occa- 
sion Mr.  Petigru  advised  his  client,  who  had  a  very 
considerable  interest  at  stake,  to  employ  Harper  as 
Associate  Counsel  to  him.  As  the  client  did  not 
know  Harper  Mr.  Petigru  told  him  to  go  to  the  old 
Planter's  Hotel  and  he  would  find  a  man  reclining 
on  one  of  the  lounges  chewing  tobacco  profusely. 
The  client  went  and  found  him  and  returned  to  Mr. 
Petigru  with  the  story  that  he  could  beat  nothing 
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into  Harper's  head  about  his  case,  but  wound  up  by 
saying  that  Harper  told  him  to  come  back  to  him  one 
week  afterwards.  On  making  his  second  visit  he 
returned  to  Mr.  Petigru,  and  being  asked  what  im- 
pression was  made  upon  him  by  this  second  visit,  the 
client  replied  that  he  was  perfectly  satisfied  that  Har- 
per knew  a  great  deal  more  about  the  case  than  either 
he  or,  for  that  matter,  Mr.  Petigru,  to  which  Mr. 
Petigru  replied:  "I  have  no  doubt,  sir,  that  you 
are  perfectly  right." 

Of  occasional  addresses  and  contributions  on  other 
subjects  than  the  law  the  tooth  of  time  has  left  but  few 
specimens;  a  Memorial  Address  on  Chancellor  De 
Saussure,  two  pamphlets  on  the  Nullification  ques- 
tion, and  a  paper  on  Slavery,  are  all  that  I  have 
found.  His  fame  rests  upon  tradition,  and  upon  the 
opinions  published  in  our  Reports. 

Most  of  these  opinions  relate  to  the  limitations  of 
estates,  the  construction  of  wills,  the  administration 
of  trusts.  The  principles  that  govern  them  are  old, 
and  there  is  little  scope  for  the  display  of  original 
power.  It  is  given  to  few  judges  to  deal  with  ques- 
tions of  such  abiding  interest  that  they  make  a  dis- 
tinctive and  ineffaceable  mark.  Their  life  work, 
done  for  the  most  part  as  in  a  cloister,  contributes  to 
the  building  up  of  the  body  of  jurisprudence,  as  the 
coral  insect  adds  its  body  to  the  rising  atoll. 

Nevertheless,  a  lawyer  in  South  Carolina,  who  has 
one  of  Chancellor  Harper's  opinions  on  the  subject 
to  which  it  is  applicable,  may  feel  a  reasonable  cer- 
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tainty  that  it  will  be  accepted  as  controlling.    We 
have  a  somewhat  recent  illustration  of  this. 

In  Williams  vs.  Foster,1  Chancellor  Harper  de- 
livered the  opinion  on  the  construction  of  the  will  of 
Cornelius  Brown,  which  was  in  the  following  words : 
"I  also  give  and  bequeath  all  that  messuage  or  tene- 
ment whereon  I  now  live  to  my  grandson,  Cornelius 
Brown  Williams  to  hold  to  him  during  his  natural 
life  and  after  his  death  I  give  the  same  to  his  lawful 
heirs  to  be  equally  divided."  Chancellor  Harper, 
in  delivering  the  opinion  of  the  Court,  says : 

We  agree  with  the  Presiding  Judge  that  under  the  will  of 
his  grandfather,  Cornelius  Brown  Williams  took  an  estate  in  fee 
simple.  By  the  rule  in  Shelly's  case,  which  has  been  an  admitted 
and  established  rule  of  law  for  centuries,  and  the  wisdom  of  which 
is  more  approved  as  it  is  better  understood,  it  was  determined  that 
if  an  estate  of  free  hold  be  given  to  the  ancestor,  and  a  remainder 
be  thereon  limited  to  his  heirs  or  to  the  heirs  of  his  body,  such 
remainder  is  immediately  executed  in  possession  in  the  ancestor  so 
taking  the  free  hold  and  he  takes  an  estate  in  fee  or  in  tail 
according  to  the  terms  of  the  limitation.  This  is  an  arbitrary 
rule  of  law,  unconnected  with  and  independent  of  the  donor's  or 
testator's  intention.  It  is  of  course  to  be  supposed  that  in  every 
case  where  an  estate  for  life  is  expressly  given  an  estate  for  life 
is  intended.  The  devise  in  question  comes  within  the  very  terms 
of  the  rule,  unless,  as  has  been  contended,  the  words  "  to  be 
equally  divided,"  which  are  added  to  the  devise,  exempt  it  from 
its  operation.  There  have  been  some  cases  where  after  a  life 
estate  to  the  ancestor  the  remainder  has  been  limited  to  the 
heirs  of  his  body  to  be  equally  divided,  or  "  to  take  as  tenants  in 
common   and   not   as  joint  tenants,"   in  which  these  qualifying 

1  2  Hill's  Law  Reports,  194. 


1847]  WILLIAM  HARPER  221 

words  have  been  thought  to  indicate  the  donor's  intention  not  to 
use  the  word  heirs  in  the  technical  sense,  but  to  go  to  all 
children  as  purchasers  whether  heirs  or  not,  according  to  the 
law  of  England ;  but  on  a  clear  preponderance  of  authority  I  think 
it  fully  settled  that  even  where  the  limitation  is  to  the  heirs  of  the 
body  the  super-added  words  cannot  have  that  effect.  .  .  .  The 
well-known  rule  is  that  words  are  to  be  taken  in  their  established 
technical  sense  unless  there  be  a  clear  indication  that  the  testator 
intended  to  make  use  of  them  in  a  different  sense;  but  in  this 
case  it  is  absolutely  impossible  to  apply  them  in  a  different  sense. 
The  word  "  heirs "  cannot  be  taken  to  mean  children.  It 
plainly  imports  all  who  can  inherit,  whether  lineally  or  col- 
laterally. It  could  not  mean  persons  not  heirs,  for  that  is  the  only 
description  by  which  the  persons  meant  are  to  be  ascertained,  and 
it  cannot  mean  any  individual  or  individuals  in  the  line  of  heirs 
for  certainly  every  person  in  indefinite  succession  who  answers  to 
the  description  of  heir  may  take  under  the  devise.  It  may  be 
observed  that  in  this  country,  where  all  children  or  all  collaterals 
in  the  same  degree  inherit  there  is  not  the  same  repugnancy  in  the 
super-added  words  as  exists  in  England,  where  in  general  a  single 
person  is  the  heir.  I  conclude  that  the  devise  is  not  less  within 
the  express  terms  of  the  rule  on  account  of  the  super-added  words. 

In  Field  vs.  Watson,2  decided  in  1884,  the  rule  in 
Shelly's  case  was  somewhat  shaken,  one  of  the  Judges 
holding  that  it  had  been  abrogated  by  the  Act  of 
1853;  but  in  1898,  in  Simms  vs.  Buist,3  Mr.  Chief- 
Justice  Mclver,  who  had  dissented  in  Fields  vs.  Wat- 
son, refers  to  that  case  as  one  in  which  the  Court  had 
been  much  divided,  saying:  "It  can  scarcely  be  re- 
garded as  settling  any  particular  proposition  of  law, 
and  can  only  be  regarded  as  the  law  of  that  particu- 

2  22  South  Carolina  Reports. 

8  52  South  Carolina  Reports,  554. 
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lar  case,"  and  referring  to  "that  eminent  jurist,  Chan- 
cellor Harper,"  reaffirms  Williams  vs.  Foster. 

His  opinion  in  McDowall  vs.  McDowall,  wherein 
effect  was  given  to  the  judgment  of  the  Law  Court 
contrary  to  his  views  of  its  correctness  illustrates  his 
careful  observance  of  the  boundaries  of  jurisdiction.4 
John  McDowall  by  his  will  dated  in  1819,  devised 
and  bequeathed  to  his  wife  certain  property  with  the 
privilege  of  living  five  years,  rent  and  tax  free,  in  a 
certain  house  on  King  St.,  and  also  an  annuity  of 
$500.00  payable  quarterly,  with  the  use  of  certain 
slaves  during  her  life,  and  at  her  death  the  slaves 
were  to  be  set  free,  and  the  will  adds :  "The  settle- 
ment on  my  good  wife  I  hope  she  will  consider  full 
compensation  for  any  right  of  dower  on  my  estate, 
as  I  fully  do,"  and  in  a  codicil  the  testator  speaks 
of  the  surplus  of  his  estate  after  paying  all  his  gifts 
and  his  "wife's  dower  of  $500.00  per  annum."  The 
testator  appointed  his  wife  and  Alexander  Black 
Executrix  and  Executor.  The  latter  acted  princi- 
pally in  execution  of  the  will,  delivered  the  property 
bequeathed,  and  made  payment  of  the  annuity  to  his 
co-executrix.  In  1824  Mrs.  McDowall  sued  out  a 
summons  in  dower  against  the  Executor  Black  in  the 
Court  of  Common  Pleas  for  Charleston,  and  in  June, 
1826,  the  following  order  appears  on  the  Minutes  of 
the  Court: 

Mrs.   McDowall's  claim  of  dower,   clause  in   testator's   will. 
After  hearing  the  Attorney-General   for  the  motion  for  a  writ 

4  Bailey's  Equity  Cases,  324. 
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of  the  admeasurement  of  dower  and  King  contra,  ordered  that 
the  writ  do  issue. 

The  writ  issued  accordingly  and  dower  was  as- 
sessed by  the  Commissioners  at  $6,560.00,  for  which 
judgment  was  entered  and  the  amount  paid  by  the 
Executor  Black  out  of  the  funds  of  the  estate.  A 
bill  was  filed  by  the  residuary  devisees  and  legatees 
of  John  McDowall  against  the  Executor  and  Execu- 
trix for  an  account  of  the  estate,  and  the  question  sub- 
mitted preparatory  to  taking  the  account  was 
whether  the  widow,  Mrs.  McDowall,  was  entitled 
to  retain  both  the  bequests  which  were  contained  in 
her  late  husband's  will,  and  the  amount  recovered  by 
her  as  dower,  whether  the  bequests  to  her  were  in- 
tended in  satisfaction  or  bar  of  dower,  and  whether 
she  was  not  bound  to  elect,  and  whether  she  had  not 
already  elected  by  accepting  the  provision  made  for 
her  by  the  will  in  the  first  instance.  The  following 
is  Chancellor  Harper's  decree: — 

If  the  question  were  properly  before  me  now,  whether  on  the 
face  of  the  will  this  bequest  appears  to  have  been  intended  in 
satisfaction  of  dower,  I  have  no  hesitation  in  saying  that  it  does 
appear  to  have  been  so  intended;  expressly  so,  and  it  is  only  by 
undue  refinement  that  I  could  arrive  at  any  other  conclusion,  but 
the  question  which  strikes  me  as  being  of  much  more  difficulty  and 
importance  is  whether  I  am  not  bound  to  consider  this  as  a  matter 
already  adjudicated  by  the  Court  of  Law.  There  is  no  doubt 
about  the  rule,  and  it  is  one  of  the  utmost  importance  and  binding 
on  this  and  every  other  Court,  that  when  a  matter  has  once 
been  adjudicated  by  a  competent  jurisdiction  it  shall  not  again 
be  drawn  into  question.     Now,  if  this  sort  of  defense  might  have 
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been  made  in  the  suit  for  dower,  if  it  was  actually  offered  and 
considered,  and  the  very  question  now  presented  decided  on,  what 
authority  have  I  to  review  that  decision,  however  clearly  it  may 
seem  to  me  to  have  been  erroneous,  and  notwithstanding  it  may 
have  been  matter  of  concurrent  jurisdiction  in  the  first  instance? 
It  is  said  that  to  compel  an  election  appertains  exclusively  to  the 
jurisdiction  of  this  Court.  There  is  no  doubt  of  that,  and  in 
order  to  exercise  that  jurisdiction  the  Court  determines  the  ques- 
tions which  arise  on  the  construction  of  wills,  whether  a  devise  or 
bequest  was  intended  in  satisfaction. 

But  when  the  question  of  construction  has  been  settled  by  a 
competent  authority,  and  the  provision  actually  accepted  decided 
not  to  be  a  bar  to  the  demand,  what  foundation  is  there  for  the 
exercise  of  the  jurisdiction  of  this  Court?  It  would  amount  to 
this,  a  Court  of  Law,  in  the  proper  exercise  of  its  jurisdiction, 
determines  that  a  party  is  entitled  both  to  a  legacy  and  dower,  that 
the  acceptance  of  one  on  a  just  construction  of  the  will  is  no  bar 
to  the  demand  for  the  other,  but  in  cases  where  the  party  is 
entitled  to  but  one  of  the  provisions,  it  belongs  only  to  this  Court 
to  compel  the  party  to  elect,  and  in  order  to  clear  the  way  to  an 
exercise  of  this  jurisdiction  it  may  set  aside  the  judgment  of  a 
tribunal  of  equal  authority.  The  first  question  is  whether  this 
defense  might  have  been  made  to  the  action  of  dower  at  law.  The 
rule  seems  to  be  as  laid  down  by  Mr.  Hargrave  in  his  note  to 
Co.  Lit.  36  b.  note  6,  that  when  a  devise  is  expressly  in  bar  of 
satisfaction  of  dower,  that  is  a  defense  at  law,  but  that  a  Court 
of  Equity  will  sometimes  raise  a  case  of  election  from  the  special 
circumstances  when  the  will  is  silent  as  that  the  party  can  not  take 
both  provisions  without  defeating  some  of  the  dispositions  of  the 
will.  I  believe  all  cases  which  have  been  litigated  in  courts 
have  relation  to  this  doctrine  of  implied  satisfaction.  The  doctrine 
laid  down  by  Mr.  Hargrave  is  recognized  by  the  Master  of 
the  Rolls  in  Strahan  vs.  Sutton,  3  Ves.  251.  In  Birmingham  vs. 
Kirwan,  2  S.  C.  H.  and  Lef,  44,  Lord  Redesdale  examines  the 
doctrine  and  the  grounds  of  the  Equity  jurisdiction.       I  under- 
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stand  him  to  say  that  when  something  has  been  given  in  satisfac- 
tion and  actually  accepted,  this  is  a  defense  at  law,  but  if  the 
party  declines  to  act  and  it  is  uncertain  under  what  title  he  may 
take,  it  belongs  to  the  Court  of  Equity  to  compel  him  to  determine 
and  remove  the  uncertainty.  In  the  present  case  it  is  agreed  on 
all  hands  that  the  provision  made  for  Mrs.  McDowall  by  the 
will  had  been  accepted  before  the  institution  of  the  suit  for 
dower.  Lord  Redesdale  assimilates  the  cases  of  devise  in  satisfac- 
tion of  dower  to  other  cases  of  election  which  are  of  frequent 
occurrence  in  Courts  of  Equity  and  these  cases  may  serve  to 
illustrate  the  present  subject.  A  testator  gives  A.  a  benefit  by 
his  will,  and  by  the  same  will  disposes  of  a  piece  of  property 
belonging  to  A.  At  law  A.  would  be  entitled  to  both,  but  it 
belongs  to  the  Equity  jurisdiction  to  compel  him  to  elect.  But 
if  the  testator  being  indebted  to  A.  £100  bequeaths  him  a  horse  or 
a  piece  of  plate  expressly  in  satisfaction,  and  the  legacy  be  actually 
received,  there  is  no  ground  of  equity  here.  It  is  like  any  other 
case  of  legal  satisfaction  of  a  debt,  and  the  testator's  representative 
must  defend  himself  at  law  if  he  is  sued  for  the  debt.  So  if 
a  testator  makes  provision  for  his  wife  by  will  and  at  the  same 
time  makes  such  a  disposition  of  his  real  estate  as  would  be 
defeated  by  his  wife's  taking  dower,  this  is  a  case  of  election,  but 
if  the  provision  be  expressly  in  bar  of  dower  and  she  delays  to 
elect,  Equity  may  perhaps  interfere  to  compel  an  election,  but  if 
the  provision  be  expressly  in  bar  of  dower  and  be  actually  received, 
this  is  a  plain,  legal  defense,  to  the  demand  of  dower,  as  much 
so  as  the  payment  of  a  debt.  The  case  of  Lawrence  vs.  Law- 
rence, has  been  often  referred  to  as  a  leading  case  on  this  subject. 
That  was  a  case  of  implied  satisfaction.  The  testator  gave  his 
wife  a  provision  for  widowhood,  and  bequeathed  away  his  real 
estate.  At  the  first  hearing,  2  Vernon,  365,  Lord  Somers  was 
of  opinion  that  the  claims  were  inconsistent,  and  that  the  wife 
must  elect.  Dower  it  appears  had  been  demanded  at  law  and 
the  devise  treated  as  a  satisfaction,  which  defense,  as  I  understand 
from  the  subsequent  report,  1.  Ro.  P.  C.  591,  had  been  overruled 
15 
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and  the  dower  recovered.  Lord  Somers  enjoined  the  judgment. 
On  the  cause  coming  on  to  be  re-heard  before  Lord  Keeper 
Wright,  he  was  of  opinion  that  there  was  nothing  in  the  law  to  bar 
the  wife  of  dower,  and  in  case  any  such  thing  did  appear  by  the 
will  it  would  only  be  a  bar  at  law  where  the  matter  had  already 
been  determined.  He  therefore  reversed  Lord  Somers'  decree  as 
to  the  jurisdiction,  and  dismissed  the  bill  so  far  as  it  respected 
the  dower.  Another  bill  of  the  same  character  was  afterwards 
brought  and  heard  before  Lord  Cooper,  who  declined  to  interfere 
with  Lord  Keeper  Wright's  decree,  and  on  appeal  to  the  House 
of  Lords  the  bill  was  dismissed  as  to  the  point  of  dower.  That 
case  seems  perfectly  in  point  with  the  present,  except  that  it  was 
a  case  of  implied  satisfaction  from  the  supposed  inconsistency  of 
the  dispositions  of  the  will  with  the  claim  of  dower.  In  that 
respect  the  doctrine  seems  to  have  been  modified  by  the  later 
authorities,  but  otherwise  the  authority  of  Lawrence  vs.  Lawrence 
was  undisputed.  The  Master  of  the  Rolls  says  in  Strong  vs. 
Sutton :  "  I  perfectly  agree  with  Mr.  Hargrave  that  the  prin- 
ciple of  Lawrence  vs.  Lawrence  has  never  been  impeached,  and 
the  only  question  has  been  whether  the  gift  out  of  the  same  estate 
was  incompatible  with  the  widow's  claim  of  dower  upon  that 
estate,  that  is  a  question  for  a  Court  of  Equity.  .  .  "  But 
if  we  suppose  that  in  every  possible  case  in  which  a  widow  may 
claim  a  provision  under  a  will  and  dower  out  of  the  estate,  this 
court  has  no  jurisdiction  to  try  her  right  to  dower,  and  put  her 
to  her  election  if  found  not  entitled  to  both,  there  can  be  no  doubt 
that  the  Court  of  Law  has  at  least  concurrent  jurisdiction  on  the 
question  of  actual  and  express  satisfaction,  and  if  it  has  actually 
exercised  this  jurisdiction  and  determined  that  there  was  no  sat- 
isfaction, but  that  the  widow  was  entitled  to  both  provisions,  what 
is  left  for  the  jurisdiction  of  this  Court?  It  is  res  judicata. 
It  is  argued,  however,  that  this  must  not  be  considered  as  res 
judicata,  for  there  appears  no  plea  of  satisfaction  on  the  record  at 
law,  and  the  point  was  not  in  issue.  In  point  of  fact  it  appears 
pretty  clearly  that  the  point  was  made  and  decided.     The  Min- 
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utes  of  the  Court  of  Law  show  that  a  clause  of  the  testator's  will 
was  read  and  argument  heard  previously  to  the  order  for  a  writ 
of  admeasurement  of  dower.  There  could  be  no  dispute  about  the 
right  to  dower  unless  barred  by  the  will,  and  I  cannot  conceive 
of  any  other  point  on  which  argument  could  have  been  made; 
indeed  no  plea  appears  at  all  on  the  record,  and  it  would  seem 
irregular  that  counsel  should  have  been  heard  for  the  defense, 
unless  the  Court  so  construed  the  Act  of  the  Legislature  on  the 
subject  as  that  in  the  summary  proceeding  allowed  by  it  all  mat- 
ters of  defense  might  be  taken  advantage  of  ore  tenus.  The  terms 
of  the  Act  are  that  if  the  party  shall  not  show  sufficient  cause 
against  the  petition  then  the  said  court  shall  cause  a  writ  for  the 
admeasurement  of  dower  to  be  issued.  If  the  Court  of  Law  did 
make  that  construction  it  is  not  for  this  Court  to  make  a  dif- 
ferent one.  That  Court  must  judge  of  the  regularity  of  its 
own  proceedings.  I  am  satisfied,  however,  that  when  the  ques- 
tion is  re  judicata  the  true  rule  is  this,  that  what  the  parties 
have  once  had  the  opportunity  of  litigating  in  the  course  of  a 
judicial  proceeding  they  shall  not  draw  into  question  again,  but 
that  whatever  might  properly  have  been  put  in  issue  shall  be 
concluded  to  have  been  put  in  issue  and  determined.     .     .     . 

It  may  appear  a  matter  of  hardship  that  the  intention  of  the 
testator,  which  seems  to  have  been  so  clearly  expressed,  should 
be  disappointed,  but  it  would  be  a  greater  public  detriment  that 
the  boundaries  of  jurisdiction  should  be  confounded. 

His  opinion  in  McCrady  vs.  Hunt 8  may  be  cited 
not  only  as  an  illustration  of  his  powers  and  style, 
but  for  its  historic  interest.  That  case,  commonly 
though  erroneously  called  the  "test  oath  case,"  arose 
out  of  the  nullification  controversy.  The  Legisla- 
ture of  South  Carolina,  at  an  extra  Session,  Octo- 
ber 26th,  1832,  passed  an  Act  providing  for  the  call 
of  the  Convention  to  take  into  consideration  the  sev- 
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eral  Acts  of  the  Congress  of  the  United  States  im- 
posing duties  on  foreign  imports  for  the  protection 
of  domestic  manufacturers  and  for  other  author- 
ized objects,  and  to  determine  on  the  character 
thereof,  and  to  determine  the  means  of  redress.  The 
Convention,  in  the  November  following,  passed  an 
Ordinance  nullifying  certain  Acts  of  the  Congress 
laying  duties  on  imports.  Congress  having  after- 
wards by  an  Act  provided  for  "such  reduction  and 
modification  of  the  duties  on  foreign  imports  as  ulti- 
mately to  reduce  them  to  the  revenue  standard,"  the 
Convention  again  assembled  in  March,  1833,  and 
repealed  their  Ordinance  of  the  November  preced- 
ing, but  at  the  same  time  passed  an  Ordinance  nulli- 
fying the  Act  of  Congress  commonly  called  the  Force 
Bill.  A  separate  clause  of  this  Ordinance  provided 
that  the  allegiance  of  the  citizens  of  this  state,  while 
they  continue  such,  is  due  to  the  said  state,  and  that 
obedience  only  and  not  allegiance  is  due  by  them  to 
any  other  power  or  authority,  and  empowered  the 
General  Assembly  of  the  state  to  provide  for  the  ad- 
ministration to  its  officers  of  suitable  oaths  or  affir- 
mations, etc.  The  Legislature,  by  an  Act  of  Decem- 
ber, 1833,  providing  for  a  military  organization,  en- 
acted that  every  officer  of  the  Militia  hereafter 
elected,  shall  take  the  following  oath,  known  as  the 
"test  oath" : 

I  (A.  B.),  do  solemnly  swear  (or  affirm  as  the  case  may  be) 
that  I  will  be  faithful,  and  true  allegiance  bear  to  the  State  of 
South  Carolina. 
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Mr.  Edward  McCrady,  a  distinguished  member 
of  the  Bar  of  Charleston,  who  belonged  to  the  anti- 
nullification  party,  was  in  February,  1834,  elected 
Lieutenant  of  the  Washington  Light  Infantry,  and 
applied  to  Colonel  Hunt,  the  commanding  officer  of 
the  regiment,  for  his  commission,  who  refused  to 
grant  it  unless  he  would  take  the  above  oath.  This 
he  refused  to  do,  but  tendered  the  oath  prescribed  in 
the  Constitution  of  the  State,  and  applied  for  a  rule 
to  show  cause  why  a  writ  of  mandamus  should  not 
issue  commanding  Colonel  Hunt  to  deliver  his  com- 
mission. The  oath  provided  in  the  Constitution  of 
the  State  was  as  follows : 

I  do  swear  or  affirm  that  I  am  duly  qualified  according  to  the 
Constitution  of  this  State  to  exercise  the  office  to  which  I  have 
been  appointed,  and  will  to  the  best  of  my  abilities  discharge  the 
duties  thereof,  and  preserve,  protect  and  defend  the  Constitution 
of  this  State  and  of  the  United  States. 

The  case  created  intense  public  interest  and  was 
heard  before  the  Court  of  Appeals  in  March  and 
April,  1834,  the  court  then  consisting  of  David  John- 
son, O'Neall,  and  Harper.  The  most  distinguished 
lawyers  of  the  state  were  engaged  in  it,  and  the  re- 
port of  the  arguments  and  opinions  covers  two  hun- 
dred and  eighty-two  closely  printed  pages,  each  of 
the  judges  filing  separate  opinions.  Judge  O'Neall 
held  that  the  oath  was  contrary  to  the  Constitution 
of  the  state  and  inconsistent  with  the  allegiance  of 
the  citizens  to  the  Federal  government;  Judge  John- 
son held  that  the  state  Constitution,  having  pre- 
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scribed  the  form  of  the  oath  of  office,  the  Legisla- 
ture had  no  authority  to  change,  add  to,  or  alter  it. 
Judge  Harper  dissented,  holding  that  it  was  neither 
repugnant  to  the  Constitution  of  the  state  nor  incon- 
sistent with  any  obligation  of  the  citizen  to  the  Fed- 
eral government.  It  is  impracticable  to  give  a  syn- 
opsis of  this  opinion  which  will  do  justice  to  it. 

It  traces  the  meaning  of  the  term  allegiance  to  its 
feudal  origin,  showing  historically  that  it  was  the 
obedience  due  to  the  sovereign,  and  then  proceeds 
to  inquire  where  the  sovereign  authority  in  the  states 
forming  the  Union  was  vested.  That  the  states  were 
free  and  independent  sovereigns  prior  to  the  adop- 
tion of  the  Federal  Constitution  was  not  contested 
and  the  question  considered  was  whether  by  the 
adoption  of  the  Constitution  the  United  States  Gov- 
ernment constituted  a  single  state  or  nation,  or  was 
a  confederacy  of  states.  If  the  former,  the  state 
would  be  in  no  degree  sovereign,  it  would  be  but  a 
department  of  a  larger  consolidated  state,  as  in 
France,  where  though  the  departments  exercised 
many  of  the  powers  of  legislation  and  government, 
they  were  subject  always  to  the  control  of  the  su- 
preme or  central  government,  while  the  essential 
character  of  a  confederacy  was  that  the  states  re- 
mained sovereign.  His  argument  goes  to  the  root 
of  the  question  of  the  nature  of  our  government,  and 
it  is  doubtful  that  there  can  be  found  in  the  whole 
range  of  political  discussion  of  this  vital  subject 
which  agitated  the  country  for  more  than  half  a  cen- 


1 847]  WILLIAM  HARPER  231 

tury,  a  more  clear  and  able  presentation  of  those 
views  which  led  ultimately  to  secession.  For  this 
reason  the  opinion  may  be  regarded  as  an  historical 
document.  Like  Chief-Justice  Taney's  famous  opin- 
ion in  the  Dred  Scott  case,  it  seems  to  be  logically 
unassailable,  but  those  who  adopted  it  as  a  political 
creed  found  too  late  that  this  world  is  not  governed 
by  logic. 

Chancellor  Harper  warmly  advocated  the  doc- 
trine of  Nullification,  and  was  a  member  of  the  Con- 
vention which  passed  the  Ordinance  in  question. 
He  had  delivered  some  speeches  and  written  some 
pamphlets  on  the  subject.  In  his  speech  at  Colum- 
bia, September  20th,  1830,  he  said: 

It  has  generally  been  thought,  and  fitly,  that  it  is  inconsistent 
with  the  decorum  which  ought  to  belong  to  the  character  of  a 
judge  to  be  active  in  party  politics,  but  I  cannot  regard  subjects 
now  before  us  as  matters  of  party  politics.  The  interests  of  the 
whole  State  to  which  my  services  are  due,  and  still  greater  in- 
terests, are  involved.  A  judge  has  the  feelings  and  interests  of 
a  man  and  a  citizen.  It  is  not  within  the  range  of  probability 
that  I  shall  ever  be  called  to  act  or  decide  officially  on  any  of 
the  topics  which  are  now  canvassed,  and  I  can  not  think  it 
indecorous  that  I  should  endeavor  to  explain  and  enforce  opinions 
which  I  had  formed  and  avowed  long  before  I  was  invested  with 
my  present  character.  I  am  the  more  encouraged  to  do  so  as 
I  am  fully  persuaded  that  most  of  the  differences  of  opinion  which 
exist  among  citizens  of  this  State  (I  mean  those  whose  opinions 
we  should  respect  or  value)  have  arisen,  as  most  human  dif- 
ferences do  arise,  from  mutual  misconception. 

Three-quarters  of  a  century  have  passed  since  that 
day,  and  persons  not  familiar  with  the  history  will 
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probably  be  surprised  to  find  how  much  support 
there  was  for  this  doctrine  in  the  opinions  of  the 
fathers  of  the  Republic. 

The  other  subject  which  greatly  agitated  the  pub- 
lic mind  in  his  day  was  slavery.  He  did  not  belong 
to  the  slave-holding  class  by  birth,  and  his  personal 
interest  was  slight,  for  although  he  owned  a  few 
slaves  they  were  of  no  profit  to  him.  There  are 
probably  no  defenders  of  that  institution  at  this  day, 
but  it  may  not  be  without  interest  to  see  in  what  light 
it  was  regarded  by  a  person  of  calm  and  judicial  tem- 
perament in  his  day.  He  published  a  pamphlet  on 
the  subject,  and  while  it  is  impossible  to  give  his  ar- 
gument in  full,  the  following  extract  states  the  views 
then  prevalent  in  the  South : 

If  some  superior  being  would  impose  on  the  labouring  poor  of 
any  Country  this  as  his  unalterable  condition:  you  shall  be  free 
from  the  torturing  anxiety  concerning  your  own  future  support 
and  that  of  your  children,  which  now  pursues  you  through  life 
and  haunts  you  in  death;  you  shall  be  under  the  necessity  of 
regular  and  healthful,  though  not  excessive  labour,  and  in  return 
you  shall  have  the  ample  supply  of  your  natural  wants;  you  may 
follow  the  instincts  of  nature  in  becoming  parents,  without  ap- 
prehending that  this  supply  would  fail  yourself  or  your  children; 
you  shall  be  supported  and  relieved  in  sickness,  and  in  old  age 
wear  out  the  remains  of  existence  among  familiar  scenes  and  faces 
without  being  driven  to  beg,  or  to  resort  to  the  hard  and  miserable 
charity  of  the  workhouse;  you  shall  of  necessity  be  tempted,  and 
shall  have  neither  the  temptations  or  the  opportunities  to  commit 
great  crime  or  practice  the  more  destructive  vices,  how  unap- 
preciable  would  the  boon  be  thought.  .  .  .  The  misfortune 
with  the  theorists  and  speculators  on  the  subject  of  slavery  is  that 
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they  compare  the  condition  of  slaves  not  with  the  labouring  poor 
of  their  own  or  other  countries,  but  with  some  imaginary  state  of 
society,  where  there  is  no  excessive  labour,  no  severe  privation, 
no  want,  starvation  or  wretchedness;  but  theorists  cannot  control 
nature  and  bend  her  to  their  views,  and  the  class  marked  by 
poverty  and  hard  work  will  continue  to  the  end  of  time  among 
all  nations.  Whether  this  class  be  in  a  better  condition  as 
serfs,  or  free  labourers,  is  a  question  which  no  human  sagacity 
can  clearly  solve.  Let  me  not  be  understood  as  taking  upon  me 
to  determine  that  it  is  better  that  it  should  exist.  God  forbid 
that  the  responsibility  of  deciding  such  a  question  should  be 
thrown  on  me  or  my  country!  This  is  probably  known  to  but 
one  Being,  and  is  concealed  from  human  sagacity. 

The  fame  of  a  Judge  must  of  course  rest  mainly 
upon  his  own  work  in  his  recorded  opinions,  but  it 
is  obviously  impossible  in  a  sketch  like  this  to  do 
more  than  give  a  few  specimens  of  that  work,  so  to 
form  a  just  estimate  of  the  man  we  must  depend 
largely  upon  the  judgment  of  his  contemporaries. 

Mr.  William  C.  Preston,  a  senator  of  the  United 
States,  and  the  President  of  the  South  Carolina  Col- 
lege 1845-51,  was  in  the  class  which  graduated  in 
1 81 2.  In  his  autobiography,  written  about  1855,  he 
says: 

The  late  Judge  Harper  was,  when  I  entered  the  College,  a 
graduate,  yet  lounging  about  the  College.  He  had  great  reputa- 
tion for  talents  and  accomplishments.  I  soon  became  acquainted 
with  him  and  cultivated  a  great  intimacy,  which  continued  to 
the  close  of  his  life.  He  was  a  person  of  very  remarkable  en- 
dowments and  qualities,  a  man  of  genius,  full  of  information 
which  he  acquired  with  a  miraculous  facility;  of  all  high  and 
tender  qualities,  having  no   tendency  to  vice,   or  any  defect  of 
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nature  or  character  that  I  ever  detected,  but  a  disposition  to  in- 
dulgence in  stimulants,  for  which  his  nervous  organization  seemed 
pre-disposed,  and  in  some  sort  to  make  necessary.  He  was  of 
gentle  manner,  of  a  soft  and  kindly  temper.  The  prevailing 
quality  of  his  mind  was  poetic,  and  as  a  literary  man  I  always 
thought  he  would  have  attained  great  eminence  if  the  circum- 
stances of  his  life  had  not  forced  him  into  a  different  line.  He 
seemed  to  have  read  everything,  and  his  memory  was  so  retentive 
that  he  forgot  nothing.  He  was  four  or  five  years  my  senior,  but 
we  soon  formed  a  close  intimacy,  and  entered  upon  an  intercourse 
which  was  not  only  agreeable  to  me,  but  always  highly  ad- 
vantageous. He  was  brave,  generous,  simple,  and  of  exquisite 
sensibility.  His  control  over  me  as  I  now  recall  it  was  un- 
bounded. When  the  honours  were  announced  at  my  graduation 
the  class  thought  I  had  been  treated  unjustly  and  many  urged  me 
to  reject  my  distinction.  Harper,  hearing  that  there  was  such  a 
purpose  in  contemplation,  hastened  down  to  my  room  and  said: 
"  Preston,  if  you  wish  to  show  that  you  tiave  a  higher  opinion  of 
yourself  than  the  faculty  have,  refuse  the  honour,"  and  I  im- 
mediately rejected  all  thought  of  declining  it. 

Mr.  Petigru,  perhaps  the  most  distinguished  law- 
yer of  his  day,  who  graduated  at  the  college  in  the 
year  succeeding  Harper,  in  his  semi-centennial  ora- 
tion at  the  college,  reviewing  the  lives  of  some  of  the 
men  of  his  day,  says  of  him : 

But  the  youth  instinct  with  great  ideas,  the  scholar,  the  bard, 
the  genius  of  the  school  remains.  How  shall  I  describe  thee, 
William  Harper!  Careless,  simple,  negligent,  he  lived  apart  in 
the  world  of  his  own  genius.  His  imagination  brought  all  things 
human  and  divine  within  the  scope  of  his  intellectual  vision. 
For  him  it  was  easy  to  learn  or  to  produce.  It  was  not  to  be  ex- 
pected that  such  a  man  could  find  occupation  in  any  enforced 
routine.     He  was  no  candidate  for  the  honours  of  College,  though 
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he  received  a  distinguished  appointment,  in  fulfilling  which  he 
delivered  a  poem  almost  an  improvisation,  on  the  death  of  Mont- 
gomery. It  is  very  common  to  underrate  the  imagination  as  an 
element  of  power.  It  is  imparted  in  a  high  degree  to  but  few, 
and  the  opinion  of  the  majority  proceeds  from  imperfect  and 
superficial  knowledge  of  the  subject.  Works  of  imagination  are 
measured  by  the  standard  of  utility,  and  condemned  by  common 
minds  as  frivolous.  The  character  of  genius  suffers  in  the  same 
way  when  tried  by  the  estimate  of  prudence,  nor  can  it  be  de- 
nied that  for  common  affairs  originality  and  invention  are  of 
little  value,  nor  that  the  finest  parts  must  yield  the  palm  to  the 
intrinsic  value  of  good  sense.  Fancy,  imagination,  memory,  nay, 
reason  itself,  are  of  little  avail  without  the  presence  and  co- 
operation of  that  sober  guardian,  but  the  great  mistake  of  the 
common  judgments  is  to  suppose  that  between  genius  and  good 
sense  there  is  some  principle  of  opposition.  The  very  reverse  is 
true.  Good  sense  is  essential  to  genius.  The  example  of  Wil- 
liam Harper  is  a  striking  corroboration  of  the  truth.  He  was  a 
true  poet,  of  imagination  all  compact,  and  if  he  had  given  the 
reins  to  his  genius  would  certainly  have  devoted  himself  to  the 
Lyric  Muse,  but  "dura  res  et  novitas"  the  exigencies  of  life  and 
the  little  encouragement  bestowed  on  literature  determined  other- 
wise, and  he  embraced  the  legal  profession.  How  completely  he 
refuted  the  idea  that  an  imaginative  or  esthetic  man  is  ill  adapted 
to  the  severest  legal  studies  is  known  to  all  South  Carolina.  His 
judgments,  contained  in  Bailey,  Hill,  and  the  latter  Reporters, 
from  1830  to  1847,  are  an  enduring  monument  to  his  judicial 
fame,  and  his  defense  of  the  South  on  the  relations  existing  be- 
tween two  races  is  so  profound  in  conception,  so  masterly  in  ex- 
ecution, as  to  cause  a  wide  spread  regret  that  his  pen  was  not 
more  frequently  employed  in  philosophical  investigation. 

Chief-Justice  O'Neall,  who  sat  with  him  on  the 
bench  of  the  Court  of  Appeals,  says,  in  concluding 
a  tribute  to  him:     "If  the  testimony  of  his  surviv- 
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ing  colleague,  in  a  Court  which  did  more  labour  than 
ever  was  demanded  from  any  other,  be  of  any  value, 
he  merited  everything  which  love  or  friendship 
could  award."  He  thought  Harper's  memory  the 
most  extraordinary  that  he  had  ever  known,  that  he 
had  the  least  vanity  of  which  human  nature  is  sus- 
ceptible, and  was  one  of  the  kindest  of  men. 

Judge  Harper,  says  he,  in  court  was  as  remarkable  for  patient 
hearing  as  ever  Chief- Justice  Marshall  was.  He  said  to  me  once : 
"  Though  I  am  satisfied  in  favor  of  the  party  about  to  speak,  yet 

1  had  rather  hear  him ;  he  may  in  -endeavouring  to  support  his  side 
of  the  case,  show  me  where  he  is  wrong." 

His  opinions  are  reported  in  Bailey,  Rice,  Cheves, 
Dudley,  Riley,  Spears,  and  1st  and  2d  volumes  of 
Richardson's  Equity  Reports,  and  Richardson's 
Equity  Cases.5  As  already  stated,  Chancellor  Har- 
per has  left  few  literary  remains.  The  following  ex- 
tract from  his  Memorial  of  Chancellor  De  Saus- 
sure  describes  the  state  and  characteristics  of  the  bar 
of  South  Carolina  during  the  years  immediately  suc- 
ceeding the  War  of  the  Revolution : — 

6  Among  those  that  would  best  illustrate  his  powers  may  be  cited 
Blake  vs.  Jones,  Bailey's  Equity  Reports,  142;  Bowden  vs.  Shatzell, 
Bailey's  Equity  Reports,  360;  Walker  vs.  City  Council,  Bailey's  Equity 
Reports,  443;  Gruger  vs.  Daniel  McMullen,  Bailey's  Equity  Reports, 
157;  Tripp  vs.  Talbird,  I  Hill's  Chancery  Reports,  142;  Magwood  and 
Patterson  vs.  Johnson,  1  Hill's  Chancery  Reports,  228;  Adams  vs. 
Chaplin,  I  Hill's  Chancery  Reports,  274 ;  Poag  vs.  Poag,  I  Hill's  Chan- 
cery Reports,  285;  Farr  vs.  Farr,  1  Hill's  Chancery  Reports  387; 
Sarter  vs.  Gordon,  2  Hill's  Chancery  Reports,  121 ;  Cheves  vs.  Dallas, 

2  Hill's  Chancery  Reports,  299;  Fable  vs.  Brown,  2  Hill's  Chancery 
Reports,  378;  Whitworth  vs.  Stuckey,  1  Richardson's  Equity  Reports, 
404;  Butler  vs.  Haskell,  4  Bailey's  Equity  Reports,  651. 
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It  was  for  the  most  part  composed  of  men  of  accomplished 
education,  who  before  the  beginning  of  the  Revolutionary  War 
had  completed  their  literary  and  legal  studies  in  the  English 
Universities  and  Inns  of  Court.  They  were  therefore  well 
grounded  in  the  elements  of  their  profession,  but  as  all  civil 
business  had  been  suspended,  and  the  courts  shut  up  by  the  War, 
and  then  had  lately  resumed  and  re-opened,  they  could  not  be 
practiced  or  profound  technical  lawyers.  Many  of  them  had 
discharged  important  public  functions  during  the  Revolution, 
and  not  a  few  had  distinguished  themselves  in  the  military  service 
of  their  country.  This  engrafting  the  lawyer  upon  the  soldier 
and  statesman  gave  a  peculiar  and  liberal  character  to  the  pro- 
fession, such  as  has  not  often  marked  it,  and  which  perhaps  it 
would  be  well  for  the  State  if  it  had  more  fully  retained.  There 
was  a  frankness,  a  fairness,  a  high  and  generous  integrity,  which 
had  not  often  been  supposed  to  be  characteristic  of  the  legal 
profession ;  a  sense  of  honour,  tempered  the  narrowness  and  selfish- 
ness which  is  accustomed  to  stand  upon  strict  right.  It  was  the 
time  of  chivalry  of  the  Bar.  They  supposed  that  to  be  a  gentle- 
man was  the  first  requisite  to  becoming  a  lawyer.  There  was  a 
liberal  courtesy  extended  even  to  the  weakest  and  youngest,  which 
countenanced  and  encouraged  their  efforts,  and  hailed  with  gen- 
erous and  disinterested  pleasure  the  appearance  of  superior  worth 
or  talent,  while  there  was  a  dignity  and  an  energy  which  could 
not  have  tolerated  for  an  instant  in  any  member  of  the  pro- 
fession the  slightest  approach  to  falsehood,  chicanery,  or  the 
practice  of  petty  arts.  They  would  have  disdained  to  contend 
with  feigned  zeal,  and  the  appearance  of  full  conviction  of 
propositions  which  they  knew  to  be  false,  and  which  every  in- 
telligent lawyer  must  have  known  to  be  false,  as  they  would 
have  disdained  to  discolour  the  statements  of  a  brief  or  to  mis- 
lead the  Court  as  to  facts.  Indeed  there  is  nothing  which  tends 
more  to  impair  the  legal  mind  than  the  habit  of  defending  with 
the  same  earnestness,  pertinacity  and  confidence  the  weakest 
and    most   palpably   untenable,    as    the   strongest   and   soundest 
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propositions.  A  man  loses  after  a  time  the  power  of  discrimi- 
nating truth  from  falsehood.  The  lawyer  who  is  distinguished 
for  the  talent  of  making  the  most  of  an  utterly  desperate  cause  is 
perhaps  most  likely  to  endanger  a  good  one.  A  bad  cause  is  en- 
titled to  have  said  all  that  can  be  fairly  said  in  its  behalf,  but 
it  cannot  fairly  claim  that  its  advocate  should  prostitute  his  mind 
by  chicanery,  disingenuousness,  or  palpable  sophistry. 

In  the  opinion  of  his  contemporaries  Chancellor 
Harper's  varied  talents  eminently  qualified  him  for 
every  department  of  public  usefulness,  and  had  he  re- 
mained in  the  senate  of  the  United  States,  to  which 
he  was  appointed  and  election  to  which  he  declined, 
his  fame  throughout  the  country  at  large  would  have 
been  commensurate  with  his  brilliant  talents  and 
erudition,  but  his  tastes  did  not  incline  him  toward 
a  political  career. 

He  had  all  the  qualities  of  a  great  judge:  spotless 
integrity,  acute  intellect,  retentive  memory,  immense 
learning,  dignity,  patience  and  suavity,  which  com- 
manded the  unqualified  esteem  and  respect  of  his  as- 
sociates and  of  the  bar,  in  whose  opinion  he  is  en- 
titled to  rank  with  the  great  masters  of  the  law,  while 
the  generosity  of  his  character,  his  kindness  of  heart, 
and  the  simplicity  and  gentleness  of  his  manner, 
greatly  endeared  him  to  all  who  knew  him  in  pri- 
vate life.  No  one  can  read  his  opinions  without  be- 
ing impressed  by  the  lucidity  of  his  style.  His  clear- 
ness of  perception  and  power  of  analysis  resolved 
the  most  complicated  cause  into  its  simplest  elements. 
He  was  a  master  of  all  the  old  learning  of  his  pro- 
fession, and  with  a  mind  naturally  pure  and  just, 
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and  an  instinctive  perception  of  right,  the  keenness 
of  his  vision  enabled  him  quickly  to  see  the  points 
upon  which  litigation  turned  and  to  penetrate  the 
truth  of  a  case,  however  seemingly  involved  in  in- 
tricacies and  mists,  and  to  state  his  conclusion  with 
the  most  admirable  clearness. 

His  career  and  great  influence  in  South  Carolina 
demonstrates  the  falsity  of  some  prevailing  opin- 
ions. One  of  those  political  myths  that  has  taken 
hold  of  the  public  mind  with  such  obsession  that  it  is 
impossible  to  dislodge  it,  is  that  this  state  was  domi- 
nated by  an  oligarchy  of  rich  slave  owners,  an  aris- 
tocracy of  historic  names,  and  that  its  people  were 
led  like  sheep  to  do  the  will  thus  imposed  on  them. 
He  was  the  son  of  an  itinerant  Methodist  preacher, 
of  foreign  birth,  so  poor  in  fortune  that  he  was  com- 
pelled to  leave  college  after  his  first  year  to  earn 
enough  to  complete  his  course,  and  without  any  of 
those  adventitious  aids  of  family  connections  which 
commonly  promote  a  public  career.  His  tastes  were 
scholarly  and  his  habits  studious,  and  he  became  a 
leader  of  public  opinion  solely  because  of  the  confi- 
dence of  the  people  in  his  character  and  in  his  wis- 
dom. Nor  was  his  influence  limited  to  those  who 
held  like  views  with  himself  on  those  public  ques- 
tions which  divided  the  state.  It  is  doubtful  that  the 
extreme  views  held  by  him  on  the  subject  of  nulli- 
fication commanded  the  assent  of  a  majority  of  the 
people  of  the  state,  for  while  it  is  true  that  those  who 
favored  the  Ordinance  of  Nullification  were  a  ma- 
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jority  of  the  convention,  it  is  believed  that  this  was 
due  rather  to  superiority  in  organization  than  in 
numbers,  and  there  was  at  all  times  a  powerful  oppo- 
sition, composed  not  only  of  men  of  affluence  but  of 
great  ability.  William  Harper  commanded  the  es- 
teem and  confidence  of  all,  notwithstanding  differ- 
ences of  political  opinion,  as  will  appear  from  the 
extracts  already  given.6 

6  South  Carolina  did  not  confine  her  respect  to  those  who  agreed 
with  the  dominant  sentiment  of  her  people.  Chief-Justice  O'Neall 
was  violently  opposed  to  nullification;  Mr.  Preston  was  a  Whig, 
and  Mr.  Petigru  was  a  devoted  lover  of  the  Union.  Mr.  Peti- 
gru's  tomb  in  St.  Michael's  graveyard,  hard  by  the  church  where 
he  worshiped,  is  in  view  of  the  spot  where  this  sketch  is  written. 
On  it  is  inscribed  these  words :  "  In  the  great  Civil  War  he  with- 
stood his  people  for  his  Country,  but  his  people  loved  the  man 
who  held  his  conscience  higher  than  their  praise,  and  his  Country 
heaped  her  honours  upon  the  grave  of  the  patriot  to  whom  living 
his  own  self  respect  sufficed  alike  for  motive  and  reward." 
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The  original  of  this  picture  is  a  daguerreotype  taken  after  Wheaton's 
return  to  this  country  in  1847,  in  possession  of  Prof.  William  B.  Ab- 
bott of  Brown  University.  The  picture  here  produced  is  taken  from 
an  etching  of  the  daguerreotype  executed  under  the  direction  of 
William  V.  Kellam  of  Boston. 


HENRY  WHEATON. 

1785-1848. 

BY 

JAMES  BROWN  SCOTT, 

Solicitor  for  Department  of  State;  Professor  of  International  Law 
in  the  George   Washington   University. 

GREATNESS  of  achievement  and  goodness  of 
mind  and  heart;  learning  in  the  law,  united 
with  a  feeling  for  literature  and  distinction  in 
its  exercise ;  modesty  as  substantial  as  the  merit  which 
it  adorned,  dwelt  side  by  side,  in  well-nigh  equal 
and  unsuspected  proportions,  in  the  gentle  and  gra- 
cious Wheaton.1 

Foreign  societies  elected  him  to  membership;  the 
learned  and  noble-minded  of  Europe  sought  his  com- 
panionship; American  scholarship  contended  in 
courts  for  the  perilous  and  fleeting  honor  of  editing 

1  The  present  article  is  based  upon  the  Life  prefixed  by  William 
Beach  Lawrence  to  the  sixth  edition  of  the  Elements  of  International 
Law  (1855). 

The  review  of  this  edition,  from  the  pen  of  Edward  Everett  and 
published  in  the  North  American  Review  for  January,  1856,  is  a  brief 
but  excellent  survey  of  Wheaton's  career. 

Attention  is  also  called  to  Mr.  William  V.  Kellen's  "Henry 
Wheaton:  An  Appreciation"   (printed  privately  in   1902). 

It  is  a  pleasure  to  betray  a  confidence  and  announce  that  the  learned 
reader  may  expect  an  adequate  biography  of  Wheaton  from  the  hands 
of  a  specialist,  Professor  George  G.  Wilson  of  Brown  University. 
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his  text;  enlightened  scholars  of  varied  and  jarring 
nationalities  have  translated  his  works  on  the  law 
of  nations  into  Oriental  as  well  as  European  lan- 
guages, elevating  them  to  the  dignity  of  a  code  and 
prescribing  them  as  a  rule  of  conduct.  Of  a  truth, 
the  scholar  is  not  without  honor;  his  yoke  is  mild 
and  easy  to  bear,  and  his  ways  are  the  ways  of  peace. 

There  are  few  characters  more  attractive  than 
Wheaton's,  and  it  is  impossible  to  write  of  him  and 
his  work  without  betraying  a  strong  sympathy. 
Wheaton's  career  is,  however,  a  matter  of  record  and 
in  his  posthumous  fame  his  personality  bears  no  part. 
The  man  is  merged  in  his  work  to  such  an  extent  that 
,Wheaton  as  a  person  is  almost  forgotten.  In  be- 
coming classics  of  the  law  of  nations,  Vattel  and 
Wheaton  ceased  to  be  persons;  the  human  being 
yields  to  the  authority.  And  yet  both  of  these  per- 
sons merited  much  at  the  hands  of  their  fellows, 
and  deserve  their  work  personified,  if  it  be  too  late 
to  recreate  the  men. 

If  we  consider  the  praise  lavished  upon  the  works 
of  Wheaton,  and  if  we  consider  their  authoritative 
position  in  the  lettered  world,  it  may  well  be  asked, 
why  does  the  press  teem  with  present  works  on  In- 
ternational Law,  often  ill-digested  abridgements  or 
amplifications  of  Wheaton,  his  associates  and  prede- 
cessors? It  may  be  answered  that  much  has  hap- 
pened in  the  last  seventy  years,  for  it  is  just  seventy 
years  since  the  first  edition  of  Wheaton's  Elements 
of  International  Law  issued  from  the  London  and 
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Philadelphia  press.  This  is  no  doubt  true,  but  the 
fundamentals  are  much  the  same,  although  the  doc- 
trines of  the  books  of  authority  are  illustrated  by  a 
greater,  at  times  an  embarrassing,  wealth  of  detail. 
But  Grotius  is  still  undistanced  and  his  laurels  are 
fresh  and  green.  • 

It  may  be  said  that  International  Law  occupies  a 
greater  space  in  the  eye  of  the  world  than  formerly, 
and  that  the  family  of  nations  bids  fair  to  become 
more  of  a  reality  than  a  fiction  as  in  times  past.  A 
common  sense  of  origin  and  interest;  a  common 
bond;  a  common  impulse;  a  common  hope  and  as- 
piration, captivate  alike  the  dreamer  and  the  man 
of  affairs,  and  a  common  law  of  nations  looms  up  on 
the  horizon  albeit  no  larger  than  a  man's  hand. 
This  would  account  for  the  feverish  activity  of  press 
and  publicist ;  but  the  truth  is  that  both  these  agencies 
of  civilization  would  nevertheless  be  active  were 
there  lacking  this  added  spur  to  production.  Each 
generation  wants  its  own  literature,  and  exacts  the 
portrayal  of  the  past,  however  remote,  in  the  light  of 
the  present.  A  new  reader:  a  new  book.  And 
hence  it  is  that,  notwithstanding  the  admitted  and 
abounding  excellence  of  Wheaton's  contributions  to 
International  Law,  and  notwithstanding  their  suffic- 
iency for  the  cabinets  of  the  world,  there  is  doubt- 
less some  patient  scholar  and  thinker  busied  with 
the  principles  of  the  law  of  nations  and  eager  to 
furnish  the  generation  with  the  work  on  Interna- 
tional Law  that  it  must  needs  have. 
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Until  then  and  after,  the  work  of  Wheaton  will 
be  an  authority,  and  his  name  an  honored  name  in 
the  annals  of  International  Law. 

Henry  Wheaton  was  born  in  Providence,  Rhode 
Island,  on  the  27th  of  November,  1785,  of  an  ances- 
try long  settled  in  the  little  commonwealth.  His 
father — a  man  of  strong  and  determined  character 
and  of  great  natural  sagacity — was  a  man  of  easy 
circumstances  and  of  influence  in  the  community, 
as  shown  by  the  fact  that  at  the  time  of  his  death  he 
was  president  of  the  local  Branch  Bank  of  the  Uni- 
ted States. 

His  mother  is  said  to  have  been  a  woman  of  ex- 
treme purity  of  character,  strong  intellect,  rare  deli- 
cacy, refinement  and  sweetness  of  temper,  and  as  the 
son  possessed  these  qualities  in  a  high  degree,  indeed 
they  are  his  characteristics,  it  is  natural  to  believe 
that  he  was  the  mother's  gift  to  the  nation.  The 
place  of  the  father  seems  to  have  been  filled  by  the 
father's  brother,  Doctor  Levi  Wheaton,  of  whom 
Wheaton  was  remarkably  fond  and  in  whom  he 
found  a  congenial  companion,  and  a  safe  guide  in 
matters  of  taste  and  literature.  The  father  supplied 
the  funds;  the  mother  and  her  family  the  culture. 
It  was  therefore  a  matter  of  poetic  justice  that  young 
Wheaton  fell  in  love  with  the  uncle's  daughter  and 
that  he  gave  a  legal  turn  to  the  fatherly  relation  that 
the  uncle  always  occupied. 

At  the  early  age  of  thirteen  the  boy  entered  Rhode 
Island  College, — the  present  Brown  University, — 
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from  which  he  duly  graduated  in  1802,  having  im- 
pressed his  classmates  with  the  gentleness,  sweetness 
and  purity  of  character  allied  to  an  intense  desire  for 
history  and  knowledge  in  general. 

In  the  year  of  Mr.  Wheaton's  death,  John  Whip- 
ple, his  classmate  and  chum,  gives  the  following 
pleasing  picture  of  the  young  student: 2 

I  never  saw  or  heard  of  the  slightest  stain  upon  his  moral 
purity; — truthfulness  and  temperance,  united  to  an  ardent  thirst 
for  knowledge,  were  not  only  the  prominent  but  the  controlling 
elements  of  his  character.  He  possessed  an  amiable  temper  which 
was  often  subjected  to  pretty  severe  trials  by  interruption  to 
his  studies  from  the  more  frolicsome  habits  of  his  chum.  Yet 
I  never  heard  from  him  an  angry  word,  nor,  that  I  can  recollect, 
even  a  mild  rebuke. 

His  intellectual  habits  were  formed  at  a  very  early  period  and 
differed  in  a  marked  degree  from  those  of  every  other  member 
of  his  class.  The  ambition  of  most  young  men  of  that  period 
was  to  excel  in  classic  studies.  To  be  able  to  construe  and 
parse  Virgil,  Cicero,  Horace,  and  a  little  of  the  Greek  Testa- 
ment seemed  to  be  the  main  object  of  most  of  the  college  stu- 
dents of  that  period.  Not  so  with  young  Wheaton.  Though 
he  did  not  positively  neglect  these  tasks,  yet  his  intense  passion 
for  historical  and  general  knowledge  seemed  to  absorb  all  the  other 
objects  and  purposes  of  life.  It  manifested  itself  at  an  early 
period  of  his  collegiate  course.  The  past  and  present  condition 
of  the  different  nations  of  ancient  and  modern  times,  or,  in  other 
words,  History  and  Politics,  occupied  much  the  larger  portion 
of  his  mind  during  a  part  of  his  collegiate  and  the  whole  of 
his  professional  studies.  Herodotus,  Thucydides,  and  Xenophon, 
the  Roman  and  most  of  the  modern  historians,  were  read  and 

2  Quoted  from  Mr,  Kellen's  Appreciation. 
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re-read  with  the  same  intense  interest  that  ordinary  readers  be- 
stow upon  the  historic  novels  of  Scott  and  Cooper. 

France  and  her  history,  the  people  of  France  and  their  struggles 
for  republican  freedom,  were  subjects  which  he  so  frequently 
discussed  while  in  college  that  he  was  usually  called  "  citizen  " 
Wheaton.  For  the  same  reason  that  while  in  college  he  de- 
voted but  a  small  portion  of  his  mind  to  the  technicalities  of 
language,  while  a  student  at  law  he  devoted  but  little  of  his 
time  to  special  pleading.  I  doubt  if  at  any  period  of  his  life 
he  could  accurately  state  the  difference  between  a  Plea  in  Abate- 
ment and  a  Special  Demurrer.  He  had  too  deep  a  keel  for 
narrow  rivers  and  shallow  creeks.  He  instinctively  launched 
out  upon  the  great  ocean  of  thought.. 

It  may  be  of  interest,  as  showing  the  bent  of 
Wheaton's  mind,  that  his  commencement  oration  on 
the  "Progress  of  the  Mathematical  and  Physical 
Sciences  During  the  Eighteenth  Century"  showed 
powers  of  historical  research  rather  than  analysis. 

After  his  graduation  at  the  age  of  seventeen,  he 
spent  three  years  studying  law  in  the  office  of  Na- 
thaniel Searle,  at  that  time  a  prominent  practitioner 
of  Providence.  On  the  completion  of  these  studies 
he  went  to  Europe  in  the  spring  of  1805,  where  he 
spent  the  larger  part  of  two  years  and  followed  with 
the  deepest  interest  the  political  events  of  the  period. 
It  was  in  the  little  town  of  Poitiers,  famous  in  the 
annals  of  English  prowess,  that  he  began  his  study 
of  the  Civil  Law  and  perfected  his  knowledge  of 
French.  So  deeply  immersed  was  he  in  the  law  of 
France  and  the  Code  Napoleon,  just  promulgated, 
that  he  made  a  translation  of  the  Code  for  publica- 
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tion.  The  manuscript  was  unfortunately  lost.  Pass- 
ing through  Paris,  the  young  man  went  to  London 
where  he  remained  some  time  studying  the  judiciary 
and  following  the  debates  of  Parliament  with  both 
interest  and  understanding.  For  example,  in  a  letter 
dated  November  7,  1805,  he  says:  "I  find  I  have 
arrived  precisely  at  the  moment  of  the  commence- 
ment of  the  term  of  the  Courts  in  Westminster  Hall," 
and  "What  I  have  seen  of  them  gives  me  a  high  idea 
of  the  administration  of  justice  in  this  country. 
Learning,  purity,  and  impartiality  seem  to  preside 
in  them,"  contrasting  them  in  these  particulars  with 
the  French  Courts  so  recently  studied,  which  he 
says  "have  not  yet  learned  their  business,  or  even  the 
very  laws  they  are  to  administer,  besides  that  they 
are  not  so  perfectly  free  from  all  suspicion  of  cor- 
ruption." 3  The  rehabilitation  of  Dreyfus  by  the 
Court  of  Cassation  shows  the  progress  of  a  century. 
It  would  seem  from  a  letter  in  a  scarce  little  pam- 
phlet preserved  in  the  Harvard  Law  School  that  he 
was  present  in  court  when  the  Master  of  Rolls  de- 
livered an  opinion  adverse  to  American  interests, 
and  it  is  just  probable  that  the  case  to  which  he  re- 
fers, without  naming  it,  was  the  celebrated  case  of 
"The  William"  4  in  which  Sir  William  Grant  laid 
down  the  doctrine  of  continuous  voyages  which  our 
Supreme  Court  has  subsequently  adopted  and  made 
its  own.6 

3  Quoted  from  Mr.  Kellen's  Appreciation. 

4  Robinson's  Reports,  385  (1806). 

8  The  Bermuda,  3  Wallace's  Reports,  514  (1865);  The  Springbok,  5 
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On  his  return  to  Providence  in  1806  he  took  up 
the  practice  of  law,  as  is  evidenced  by  the  follow- 
ing:6 

H.  Wheaton  informs  the  Public  that  he  has  commenced  the 
practice  of  his  profession  as  an  Attorney  and  Counsellor  at  Law, 
—  office  over  Watson  and  Gladding's  store. 

The  truth  seems  to  be  that  he  labored  incessantly 
for  the  next  seven  years  in  the  acquisition  of  knowl- 
edge, but  it  would  appear  that  his  labors  did  not  re- 
sult in  professional  advancement.  The  fact  that  the 
fundamental  principles  of  law  and  the  questions  of 
contemporary  politics  confronting  the  administra- 
tion of  Jefferson  and  Madison,  interested  him  more 
"than  the  difference  between  a  plea  in  abatement  and 
a  special  demurrer"  may  account  in  large  part  for 
his  failure,  or  at  least  the  moderate  success,  of  these 
years.  At  any  rate,  he  decided  to  seek  a  wider  and 
more  congenial  field  for  the  exercise  of  his  un- 
doubted talents. 

In  1813  he  left  Providence  and  settled  in  New 
York.  If  this  change  of  location  was  due  to  a  de- 
sire for  a  more  active  professional  career,  he  was 
doomed  to  immediate  disappointment;  for  the  rules 
of  New  York  regulating  the  practice  of  law  required 
a  preliminary  residence  of  three  years,  and  they  were 
not,  indeed  could  not  be,  waived  in  his  individual 
instance.  He  therefore  betook  himself  to  journal- 
Wallace's  Reports,  1  (1866);  The  Peterhoff,  3  Wallace's  Reports,  28 
(1866). 
6  Quoted  from  Mr.  Kellen's  Appreciation. 
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ism,  and  it  was  not  until  three  years  thereafter,  in 
1815,  at  the  age  of  thirty,  that  he  resumed  his  pro- 
fessional career,  at  which  time  he  was  appointed  a 
justice  of  the  Marine  Court  of  the  city  of  New  York, 
a  court  of  limited  jurisdiction  but  having  within  its 
peculiar  province  commercial  and  maritime  causes. 
During  the  four  years  he  occupied  this  position,  he 
seems  to  have  given  entire  satisfaction  to  the  profes- 
sion and  to  the  public. 

The  three  years  intervening  between  his  settlement 
in  New  York  and  his  elevation  to  the  bench  were 
years  of  activity  in  the  line  of  his  profession  and  were 
years  of  progress.  He  was  editor  of  the  "National 
Advocate,"  an  administration  journal,  and  in  the  col- 
umns of  this  paper  appeared  various  articles  deal- 
ing with  International  Law  and  the  subjects  of  Cap- 
ture and  Prize  which  received  national  recognition. 
In  the  fall  of  18 14,  he  was  appointed  a  judge-advo- 
cate of  the  army,  and  in  communicating  the  appoint- 
ment the  Vice-President  (Gerry)  was  able  to  state, 
"Your  appointment  was  not  only  unanimous,  but  the 
voice  of  the  Senate  was  expressed  with  cordiality." 
The  most  notable  fruit  of  this  period,  however,  was 
the  Digest  of  the  Law  of  Maritime  Captures  and 
Prizes,  published  in  July,  18 15,  shortly  after  his  ap- 
pointment to  the  bench.  The  work  is  not  merely  a 
digest;  it  is  a  work  of  profound  reflection  and  be- 
came an  authority  immediately  upon  its  publication. 
In  a  letter  from  Judge  Story,  written  on  the  13th  of 
December,    1815,    that   learned   writer   and   judge 
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said  that  he  had  "honorably  discharged  that  duty, 
which  every  man  owes  to  his  profession,"  and  that 
he  was  persuaded  that  his  labors  would  "ultimately 
obtain  the  rewards  which  learning  and  talents  can- 
not fail  to  secure." 

In  an  English  work  published  thirty  years  later,  a 
writer  of  authority  declared  the  work  to  be,  "in 
point  of  learning  and  methodical  arrangement,  very 
superior  to  any  treatise  on  this  department  of  the 
law,  which  had  previously  appeared  in  the  English 
language."  7 

The  work  is  a  sound  and  safe  guide,  based  as  it 
is  upon  the  decisions  of  the  English  Court  of  Ad- 
miralty then  dominated  by  Sir  William  Scott,  and 
the  references  to  the  English  reports  and  the  deci- 
sions of  the  Supreme  Court  of  the  United  States 
greatly  enhance  its  value.  In  an  extensive  appen- 
dix, Wheaton  printed  the  letter,  dated  1794,  from  Sir 
William  Scott  and  Sir  John  Nicholl  to  Mr.  Jay  on 
the  English  law  of  Prize,  and  the  famous  report  on 
the  Silesian  Loan  which  Montesquieu  declared  to  be 
"reponse  sans  replique"  and  added  to  these  classic 
documents,  the  various  instructions  of  this  country 
and  the  rules  and  regulations  of  the  District  Court  of 
Southern  New  York. 

The  Digest  is,,  as  stated,  authoritative.  It  has  the 
additional  interest  of  showing  that  Wheaton,  at  the 
age  of  thirty  had  found  himself ;  for  his  subsequent 

7Reddie's  Researches,  Historical  and  Critical,  in  Maritime  Interna- 
tional Law,  vol.  2;  299. 
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career  is  merely  a  successful  continuation  along  the 
lines  already  marked  out.  The  work  shows  that 
Wheaton  was  not  only  interested  in  a  theoretical 
study  and  exposition  of  international  law,  but  that 
he  was  profoundly  interested  in  the  law  of  nations 
from  a  practical  standpoint.  It  is  complete  in  it- 
self, for  his  subsequent  writings  on  international  law 
have  left  this  subject  untouched.  His  treatise  on 
International  Law  deals  with  the  fundamental  prin- 
ciples of  the  law  of  nations  and  discusses  only  inci- 
dentally and  without  detail  the  law  of  Prize.  Its 
publication  at  this  period  was  of  great  importance  to 
the  young  man,  because  it  showed  him  to  be  a  spec- 
ialist in  a  line  of  practice  then  and  for  some  years 
following  of  great  importance  to  the  merchants  of 
the  country.  It  undoubtedly  opened  the  avenue  to 
professional  success,  and  for  the  ensuing  twelve  years 
his  name  appears  frequently  in  the  reports  of  the  Su- 
preme Court  associated  at  times  with  that  of  Web- 
ster. 

In  1816  Wheaton  entered  upon  a  new  phase  of  his 
career,  as  in  that  year  he  was  appointed  reporter  of 
the  Supreme  Court  of  the  United  States.  His  judge- 
ship did  not  seem  to  interfere  seriously  with  his 
editorial  duties  for  he  remained  on  the  bench  until 
1819;  nor  did  his  duties  to  the  Supreme  Court  in- 
terfere with  his  appearance  as  counsel  before  the 
very  judges  whose  opinions  he  was  to  report.  In  the 
two-fold  capacity  of  learned  and  successful  counsel 
and  reporter  of  the  decisions  of  the  Supreme  Court 
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he  remained  until  he  severed  his  connection  at  once 
with  the  court  and  the  practice  of  his  profession  in 
the  year  1827. 

It  is  difficult  to  state  exactly  the  precise  relation 
of  the  reporter  to  the  court.  The  reporter  depends 
for  his  judgments  necessarily  upon  the  court,  and  it 
is  a  matter  of  history  that  the  judges  in  times  past, 
if  not  at  present,  owe  their  celebrity  in  large  part  to 
the  devotion  of  successive  reporters.  Wheaton  seems 
to  have  appreciated  the  opportunity  as  well  as  the 
responsibility  of  his  relation  to  the  court,  and  the 
twelve  volumes  published  under  his  name  are  com- 
monly referred  to  as  the  models  of  judicial  reporting 
in  this  country.  A  much-quoted  German  reviewer 
calls  them  "the  golden  book  of  American  law."  If 
the  judges,  whose  labors  are  reported  in  these  vol- 
umes, be  admitted  to  a  share  in  the  phrase,  no  serious 
objection  can  be  taken  to  it,  for  the  praise  is  as  merited 
as  the  expression  of  it  is  happy.  Three  tributes, 
coming  as  they  do  from  judge,  counsel,  and  commen- 
tator, may  be  set  forth  at  some  length.  Judge  Story 
says : 8 

I  received  yesterday  your  obliging  favor,  accompanied  with  a 
copy  of  your  reports.  I  have  read  the  whole  volume  through 
hastily,  but  con  amore.  I  am  extremely  pleased  with  the  execution 
of  the  work.  The  arguments  are  reported  with  brevity,  force, 
and  accuracy;  and  the  notes  have  all  your  clear,  discriminating, 
and  pointed  learning.  They  are  truly  a  most  valuable  addition 
to  the  text,  and  at  once  illustrate  and  improve  it.  I  particularly 
admire  those  notes,  which  bring  into  view  the  civil  and  conti- 

8  Judge  Story  to  Mr.  Wheaton,  Salem,  January  8th,  1817. 
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nental  law,  a  path  as  yet  but  little  explored  by  our  lawyers,  but 
full  of  excellent  sense  and  judicial  acuteness.  In  my  judgment 
there  is  no  more  fair  or  honorable  road  to  permanent  fame  than 
by  the  breathing  over  our  municipal  code  the  spirit  of  other  ages. 
In  my  judgment  your  reports  are  the  very  best  in  manner  of  any 
that  have  ever  been  published  in  our  country,  and  I  should  be  sur- 
prised, if  the  whole  profession  do  not  pay  you  this  voluntary 
homage.  Respecting  the  note  on  the  rule  of  1756,  I  have  already 
written  my  opinion;  it  is  the  best  comment  that  the  rule  has 
ever  received.  The  kind  notice  of  our  friend,  Dexter,  in  the 
preface,  is  delightful  to  us  all;  and  on  turning  to  the  argument 
in  Martin  vs.  Hunter,  I  perceive  the  splendid  paragraph  pre- 
served in  its  original  brightness. 

Of  the  value  of  reports  in  general,  and  of  Mr. 
Wheaton's  in  particular,  the  following  is  the  testi- 
mony of  Daniel  Webster : 9 

Of  the  Reports  in  this  country,  none  certainly  can  be  more  im- 
portant than  those  of  the  decisions  of  the  Supreme  Court  of  the 
United  States.  The  great  magnitude  and  variety  of  the  ques- 
tions that  come  before  that  Court,  render  its  judgments  highly 
interesting.  Their  importance,  we  think,  is  daily  increasing  with 
the  increasing  questions  of  capture  in  time  of  war,  and  of 
revenue,  at  all  times.  These  are,  of  themselves,  almost  equal  to 
the  entire  occupation  of  the  judges.  In  addition  to  these,  how- 
ever, there  are  questions  of  national  law ;  of  the  rights  of  foreign- 
ers; questions  of  conflicting  claims  of  states;  of  the  effect  of 
state  laws,  and  state  decisions  upon  rights  claimed  under  the 
United  States,  or  on  interests  which  are  supposed  to  be  put  be- 
yond the  reach  of  state  legislation  by  the  Constitution  of  the 
United  States. 

Mr.  Wheaton  commenced  his  labours,  as  a  reporter  with  no 
*  North  American  Review,  vol.  VIII,  69. 
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very  flattering  prospects,  if  we  are  to  judge  by  the  public  demand 
for  the  volumes  of  his  predecessor.  Congress,  by  a  wise  and  well 
timed  act,  afforded  him  a  temporary  aid,  sufficient,  we  hope,  to  in- 
troduce him  to  the  profession ;  and  we  doubt  not  that  his  accuracy 
and  ability  will  enable  him  to  secure  to  himself  the  general  patron- 
age and  support,  both  of  the  profession  and  the  public. 

After  calling  attention  to  some  slight  blemishes, 
such  as  the  length  of  some  of  the  reported  cases  in 
which  questions  of  fact  rather  than  questions  of  law 
appear,  and  after  advising  Mr.  Wheaton  to  report 
such  cases  more  briefly,  as  well  as  to  omit  for  the 
future  "all  cases  turning  merely  upon  evidence,"  the 
distinguished  reviewer  continues: 

Having  made  these  suggestions,  which  a  man  like  Mr.  Wheaton 
will  know  how  to  appreciate,  we  wish  to  express  our  high  opinion 
of  the  general  manner  in  which  the  Reporter  has  executed  his 
duty  in  the  volume  before  us.  Mr.  Wheaton  has  not  only  re- 
corded the  decisions  with  accuracy,  but  has  greatly  added  to  the 
value  of  the  volume  by  the  extent  and  excellence  of  his  notes. 
In  this  particular,  his  merits  are,  in  a  great  degree,  peculiar.  No 
Reporter  in  modern  times,  as  far  as  we  know,  has  inserted  so  much 
and  so  valuable  matter  of  his  own.  These  notes  are  not  dry 
references  to  cases, —  of  no  merit,  but  as  they  save  the  trouble  of 
research, —  but  an  enlightened  adaptation  to  the  case  reported,  of 
the  principles  and  rules  of  other  systems  of  jurisprudence,  or  a 
connected  view  of  decisions  on  the  principal  points,  after  ex- 
hibiting the  subject  with  great  perspicuity,  and  in  a  manner  to  be 
highly  useful  to  the  reader.  Mr.  Wheaton's  annotations 
evince  a  liberal  and  extensive  acquaintance  with  his  profession. 
His  quotations  from  the  treatises  of  the  continental  lawyers  are 
numerous  and  well  selected.  This  is  a  branch  of  learning  not 
much  cultivated  among  us.  Mr.  Wheaton  appears  to  have  pur- 
sued it  to  some  extent  and  to  good  purpose.     It  enables  him  to 
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give  a  peculiar  interest  to  his  volume,  nor  is  there  a  better  mode 
in  which  he  could  communicate  his  own  acquisitions  of  this  sort 
to  the  profession,  than  by  judicious  and  appropriate  notes  to  re- 
ported cases. 

And,  finally,  the  commendation  of  Mr.  Lawrence, 
showing  the  sources  of  Mr.  Wheaton's  distinction  as 
a  reporter,  cannot  fail  to  interest  the  professional 
reader: 10 

The  character  which  Mr.  Wheaton  at  once  acquired  as  re- 
porter was  unrivalled.  He  did  not  confine  himself  to  a  summary 
of  the  able  arguments  by  which  the  cases  were  elucidated,  but 
there  is  scarce  a  proposition  on  any  of  the  diversified  subjects  to 
which  the  jurisdiction  of  the  Court  extends,  that  might  give  rise 
to  serious  doubts  in  the  profession,  that  is  not  explained,  not 
merely  by  a  citation  of  the  authorities  adduced  by  counsel,  but 
copious  notes  present  the  views  which  the  publicists  and  civilians 
have  taken  of  the  question.  Not  only  are  Pothier  and  the 
Civil  Code  constantly  quoted,  and  their  conclusions  compared 
with  those  of  the  common  law,  but  on  the  introduction  of  a 
case  from  Louisiana,  we  have  an  explanation  of  the  jurisprudence 
which  prevailed  in  that  Colony  at  the  time  of  its  annexation, 
showing  how  far  the  French  and  Spanish  laws  respectively  were 
in  force. 

From  the  excellence  of  the  reports  and  from  the 
flattering  expressions  of  opinion  from  those  of  the 
profession  best  qualified  to  judge  their  merits,  Mr. 
Wheaton  anticipated,  not  improperly,  a  considerable 
sale.  Protected  by  copyright  and  its  subsequent 
renewal,  he  felt  that  his  income  would  be  materially 
increased.  In  this  not  unnatural  expectation  he  was 
grievously    disappointed;    for   his    immediate   suc- 

10  North  American  Review,  vol.  VIII,  71. 
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cessor,  one  Peters  by  name,  bethought  himself  of 
abridging  the  decisions  of  the  Supreme  Court  up  to 
his  tenure  of  office  and  in  the  course  of  his  labors 
laid  a  heavy  hand  upon  Wheaton's  reports. 
Wheaton  resented  the  publication  of  Peters'  con- 
densed reports  and  the  use  made  of  his  labors.  He, 
therefore,  asked  that  Peters  and  his  publisher  be  en- 
joined from  the  publication  and  sale  of  the  condensed 
reports.  The  suit  reached  the  Supreme  Court  on 
an  appeal  from  the  circuit  court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania.  The  case 
is  an  interesting  one  in  itself,  involving  as  it  does  the 
existence  or  non-existence  of  an  author's  rights  at 
common  law  unaffected  by  the  Statute  of  8  Anne, 
chapter  19  and  the  Congressional  statutes  of  May 
31st,  1790,  and  April  29th,  1802. 

It  would  appear  that  Wheaton  did  not  deposit  the 
two  copies  required  by  the  act,  although  he  did  de- 
posit the  eighty  copies  required  from  the  reporter. 
Inasmuch,  therefore,  as  the  court  held  that  a  com- 
mon law  right  to  copyright  did  not  exist  in  the 
United  States,  that  such  right  was  created  solely 
by  the  statutes  in  question,  and  that  the  performance 
of  the  provisions  of  the  acts  were  conditions  prece- 
dent to  the  enjoyment  of  the  right,  the  Supreme 
Court,  Thompson  and  Baldwin,  Justices,  dissenting, 
decided  against  Wheaton.11 

It  will  be  noted  that  Chief-Justice  Marshall  and 
Mr.  Justice  Story,  intimate  friends  of  the  complain- 

11  Wheaton  vs.  Peters,  8  Peters'  Reports,  591-699   (1834). 
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ant,  concurred  in  the  judgment  of  the  court,12  and  if 
it  be  further  borne  in  mind  that  Mr.  Webster  ap- 
peared for  Wheaton,  it  is  at  once  evident  that  the 
question  was  thoroughly  argued  and  carefully  de- 
cided. The  authority  of  this  case  seems  to  be  as 
great  and  unshaken  in  this  country  as  any  decided 
during  the  tenure  of  Mr.  .Wheaton's  office. 

In  view  of  the  adverse  decision,  it  was  no  doubt 
small  consolation  to  him  that  he  did  not  need  to  re- 
port his  defeat.  As  it  was,  his  cup  of  bitterness  ran 
over  at  the  brim.13 

The  year  1820  marks  a  further  step  in  Wheaton's 
development;  for  in  December  of  that  year  he  de- 
livered an  anniversary  discourse  before  the  New 
York  Historical  Society  upon  the  "History  of  the 
Science  of  Public  or  International  Law,"  which  was 
published  and  had,  it.  would  seem,  a  large  circula- 
tion. If  the  Digest  of  the  Law  of  Maritime  Cap- 
tures evidenced  an  interest  in  a  practical  phase  of 
international  law,  the  anniversary  discourse  showed 
an  interest  in  the  history  of  the  science.  The  happy 
combination  of  interest  in  practice  and  interest  in 
history  and  theory  ultimately  resulted  in  the  "Ele- 
ments of  International  Law."     It  was  said  that  the 

12  "  I  have  seen  my  Judges.  The  old  Chief- Justice  received  me  with 
paternal  frankness.  What  a  green  old  age !  I  have  also  had  the 
pleasure  of  meeting  many  old  friends  of  the  Bar  with  cordial  greeting. 
They  are  one  and  all  against  Peters,  crying  out  that  his  conduct  has 
been  shameful.  But  he  bears  it  off  with  brazen  impudence.  I  don't 
envy  him  his  feelings."     Quoted  from  Mr.  Kellen's  Appreciation. 

13  The  law  suit  arising  out  of  rival  editions  of  the  text  of  Wheat- 
on's Elements  of  International  Law  will  be  discussed  later. 
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Digest  remains  untouched  by  Wheaton's  subsequent 
labors.  The  fate  of  the  discourse  was  entirely  differ- 
ent. An  examination  of  the  first  edition  of  the  Ele- 
ments of  International  Law,  published  in  1836, 
shows  that  the  introductory  sketch  of  the  history  of 
international  law,  is  little  more  than  a  restatement 
of  certain  parts  of  the  discourse  with  the  modifica- 
tions incident  to  its  changed  position.  Many  pass- 
ages are  transposed  without  verbal  change.  This 
statement  is  not  meant  as  a  criticism  upon  Wheaton ; 
for  he  had  an  undoubted  right  to  transfer  passages 
with  which  he  was  pleased  and  which  were  worthy 
of  preservation. 

The  discourse  was  a  preliminary  and  necessary 
study  for  his  subsequent  History  of  the  Law  of  Na- 
tions, and  upon  the  publication  of  this  latter  work, 
the  discourse,  however  interesting  or  important  at 
the  time  of  publication,  necessarily  lost  its  import- 
ance. It  shows  that  Wheaton  had  made  a  serious 
study  of  international  law  and  its  history,  and  its  im- 
portance lies  solely  in  the  fact  that  he  continued  his 
studies. 

The  eulogy  upon  Grotius  contained  in  the  discourse 
has  been  the  subject  of  much  praise  and  it  may  well 
be  quoted  as  an  example  of  Wheaton's  pleasing 
style:14 

Such  a  teacher  and  reformer  was  Hugo  Grotius,  who  was 
born  in  the  latter  part  of  the  same  century,  and  flourished  in  the 
beginning   of   the    17  th.     That   age   was    peculiarly    fruitful    in 

11  Collections  of  New  York  Historical  Society,  vol.  Ill,  310-311. 
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great  men;  but  produced  no  one  more  remarkable  for  genius  and 
variety  of  talents  and  knowledge,  or  for  the  important  influence 
his  labours  exercised  upon  the  subsequent  opinions  and  conduct  of 
mankind.  He  was  almost  equally  distinguished  as  a  scholar  and  a 
man  of  business ;  as  an  eloquent  advocate  —  a  scientific  lawyer  — 
a  classical  historian  —  a  patriotic  statesman,  and  a  learned 
theologian.  His  was  one  of  those  powerful  minds  who  have 
paid  the  tribute  of  their  assent  to  the  truth  of  Christianity.  His 
great  abilities  were  devoted  to  the  service  of  his  country  and  of 
mankind.  He  successfully  vindicated  the  freedom  of  the  seas  and 
the  rights  of  Holland,  against  the  extravagant  maritime  pre- 
tensions of  Great  Britain  and  Portugal.  His  country  punished 
his  virtues  and  services  with  exile,  and  would  have  extended  her 
injustice  to  perpetual  imprisonment  or  death,  had  not  this  cruel 
fate  been  averted  by  the  courageous  contrivance  and  self-devo- 
tion of  his  wife,  similar  to  that  which  in  our  own  times  has 
rendered  so  glorious  the  name  of  Lavalette.  Involved  in  the 
persecution  of  the  Pensionary  Barnevelt  and  the  other  Arminians, 
he  was  shut  up  in  the  fortress  of  Louvestien  in  the  year  1619. 
He  was,  however,  allowed  the  society  of  his  books,  and  of  his 
accomplished  and  heroic  wife,  who  contrived  to  deceive  his 
guards  and  induce  them  to  carry  him  out  in  a  chest,  while  she 
remained  for  some  time  voluntarily  exposed  to  the  vengeance  of 
his  enemies.  He  escaped  into  France  and  in  his  banishment 
returned  good  for  evil  by  rendering  the  most  important  services 
to  his  countrymen;  and  even  his  persecutor,  Prince  Maurice  of 
Nassau,  is  treated  with  perfect  impartiality  and  justice  in  his 
Belgic  history.  In  an  age  peculiarly  infected  with  party  ani- 
mosity, he  preserved  himself  pure  from  the  taint  of  bigotry;  and 
though  he  was  actively  engaged  in  the  contentions  of  the  re- 
ligious factions  of  the  Gomarists  and  Arminians,  his  expansive 
creed  of  toleration  embraced  every  sect,  whether  Catholic  or 
Protestant;  a  degree  of  liberality  almost  unexampled  in  those 
times.  When  he  could  no  longer  be  useful  in  active  life,  he 
labored  to  win  men  to  the  love  of  peace  and  justice  by  the  pub- 
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lication  of  his  great  work,  which  made  a  deep  impression  upon 
all  the  liberal  minded  princes  and  ministers  of  that  day,  though 
some  ignorant  pretenders  in  the  present  age  have  derided  it  as 
useless  and  antiquated  pedantry.  Alexander  carried  Homer  in  a 
golden  casket  to  inflame  his  love  of  conquest,  whilst  Gustavus 
Adolphus  constantly  slept  with  the  treatise  De  Jure  Belli  ac  Pads 
under  his  pillow,  in  that  truly  heroic  war  which  he  waged  in 
Germany  for  the  liberties  of  Protestant  Europe.  It  is  difficult 
to  decide  which  presents  the  most  striking  contrast,  the  poet  of 
Greece  and  the  philosopher  of  Holland,  or  the  two  heroes  who 
imbibed  such  different  and  opposite  sentiments  from  their  pages. 

It  is  perhaps  ungracious  to  make  comparisons,  but 
the  subject  suggests  them.  The  noble  eulogies  of  Sir 
James  Macintosh  and  John  Lothrop  Motley  upon 
Grotius  and  his  services  to  mankind  are  examples 
of  a  beautiful  and  sustained  English  to  which 
Wheaton  could  make  no  claim. 

While  no  criticism  of  this  discourse  is  ventured, 
the  present  writer  fails  to  understand  the  burst  of 
approval  that  greeted  its  appearance.  Old  John 
Adams  in  a  penitent  and  modest  mood  suggested 
that  had  he  read  "such  a  discourse  sixty-five  years 
ago  it  would  have  given  a  different  and  more  respec- 
table cast  to  my  whole  life."  The  balance  of  his 
commendation  is  interesting: 

I  have  read  this  discourse  with  uncommon  interest  and  pe- 
culiar delight.  It  is  the  production  of  great  reading,  profound 
reflection,  a  discriminating  mind,  and  a  pure  taste.  I  have  never 
read  any  discourse  produced  in  America  relative  to  the  science 
of  public  law  with  so  much  satisfaction. 

Mr.  Jefferson  does  not  seem  to  have  been  improved 
by  the  perusal  of  the  discourse,  but  rather  to  have 
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been  confirmed  in  some  of  his  prejudices.     For  ex- 
ample, he  says: 

I  concur  much  in  its  doctrines,  and  very  particularly  in  its 
estimate  of  the  Lacedaemonian  character.  How  such  a  tribe  of 
savages  ever  acquired  the  admiration  of  the  world  has  always 
been  beyond  my  comprehension.  I  can  view  them  but  on  a 
level  with  our  American  Indians,  and  I  see  in  Logan,  Tecumseh 
and  the  Little  Turtle,  fair  parallels  for  their  Brasidas,  Agesilaus, 
etc.  .  .  .  All  the  good  that  can  be  said  of  them  is,  that  they 
were  as  brave  as  bull-dogs. 

Chief-Justice  Marshall,  on  the  contrary,  confesses 
to  a  great  deal  of  pleasure,  and  if  an  early  perusal 
would  not  have  changed  the  cast  of  his  life  as  in  the 
case  of  John  Adams,  it  would  have  made  him  more 
familiar  with  Grotius.  This  appears  from  the  cu- 
rious quotation  which  follows : 

Old  Hugo  Grotius  is  indebted  to  you  for  your  defence  of  him 
and  his  quotations.  You  have  raised  him  in  my  estimation  to  the 
rank  he  deserves. 

The  comment  of  Chancellor  Kent  was  a  trifle  more 
reserved.  He  did  indeed  call  it  a  very  interesting 
and  able  discourse,  but  he  had  the  indiscretion  to 
observe  that  Wheaton  was  not  the  only  one  who  could 
have  produced  it.     To  quote  his  exact  language:15 

There  is  no  person  (unless  it  be  our  mutual  friend  and  great 
master  of  jurisprudence,  Judge  Story)  who  could  have  handled 
the  subject  with  so  much  erudition  and  enlightened  judgment. 
It  is  a  subject  very  much  to  my  taste,  and  awakens  the  deepest 
interest. 

15  This  and  the  former  quotations  are  from  Lawrence's  Edition  of 
the  Elements  of  International  Law. 
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Kent  must  have  felt  that  there  was  a  third  person 
whose  name  modesty  forbade  him  to  mention ;  for  in 
all  matters  of  international  law  Kent,  if  not  the  di- 
rect master,  is  at  least  the  superior  of  Wheaton. 

But  to  return  to  Mr.  Wheaton's  personal  and  po- 
litical career.  His  resignation  from  the  bench  in 
1 8 19  seems  to  have  left  him  considerable  leisure  not- 
withstanding his  arduous  duties  as  reporter  of  the 
Supreme  Court.  His  spare  time  appears  to  have 
been  taken  up  with  what  we  would  to-day  call  prac- 
tical politics. 

In  1 821  he  was  elected  a  delegate  from  the  city  of 
New  York  to  the  convention  for  forming  a  new  con- 
stitution for  his  adopted  state,  and  it  would  appear 
that  he  bore  a  conspicuous  part  in  the  deliberations 
of  this  distinguished  body,  among  whose  members 
were  the  two  senators,  Rufus  King  and  Martin  Van 
Buren,  the  Vice-President  Daniel  D.  Tompkins, 
Chancellor  Kent,  Chief-Justice  Spencer  and  Nathan 
Sanford  soon  to  be  the  successor  of  Chancellor  Kent. 
His  activity  is  capable  of  a  three-fold  division.  In 
the  first  place  he  introduced  a  resolution  providing 
that  hereafter  private  corporations  should  be  incor- 
porated solely  by  general  and  not  by  special  acts  of 
the  legislature.  Rejected  in  1821,  it  was  adopted 
in  1846  when  the  constitution  of  the  state  was  re- 
modeled. In  the  next  place  he  took,  as  was  to  be 
expected,  a  keen  and  enlightened  interest  in  the  cause 
of  education,  proposing  a  constitutional  provision 
by  the  terms  of  which  the  legislature  should  cause 
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cities  and  towns  to  raise  sums  necessary,  in  addition 
to  the  amounts  received  from  the  common  school 
fund,  for  the  maintenance  of  public  schools  in  every 
town  of  the  state  for  the  instruction  of  all  the  chil- 
dren. And  in  the  third  place,  he  stood  forth  as  the 
champion  of  an  independent  and  irremovable  judic- 
iary, opposing  a  provision  which  would  make  the 
judges  removable  by  the  joint  resolution  of  the  two 
houses  of  the  legislature. 

Not  only  was  he  well  and  favorably  known  in  po- 
litical circles,  but  his  professional  attainments  were 
appreciated;  for,  in  the  year  1823,  he  was  mentioned 
for  a  vacancy  on  the  bench  of  the  Supreme  Court  to 
succeed  Mr.  Justice  Livingston.  This  appears  from 
the  following  quotation : 16 

Several  distinguished  lawyers  from  this  State  were  announced 
as  candidates  for  the  office,  which  had  become  vacant  at  Judge 
Livingston's  death,  among  whom  were  Chief- Justice  Spencer  and 
Mr.  Henry  Wheaton.  The  President  finally  appointed  Smith 
Thompson,  late  Chief- Justice  of  this  State,  then  Secretary  of  the 
Navy. 

It  may  be  of  interest  to  note  that  Kent  was  pressed 
for  the  justiceship  by  Judge  Story,  who  urged  Mon- 
roe to  disregard  questions  of  partisanship.  He, 
however,  refused  and  appointed  Smith  Thompson 
who  had  been  at  one  time  a  clerk  in  Kent's  law 
office. 

The  era  of  good  feeling  inaugurated  by  Monroe 
and  evidenced  by  his  almost  unanimous  reelection  to 

18  Hammond's  Political  History  of  New  York,  vol.  II,  136. 
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the  Presidency  in  1820,  was  rapidly  drawing  to  a 
close.  As  is  well  known,  the  success  of  Jefferson  and 
Madison,  added  to  the  opposition  of  the  Federalist 
party  to  the  war  with  Great  Britain,  eliminated  the 
Federalists  from  all  participation  in  national  affairs. 
There  was  practically  one  party  after  the  war,  but 
it  was  inevitable  that  dissensions  should  arise  and 
that  party  alignments  should  begin  anew.  The 
leading  candidates  for  succession  were  members  of 
Monroe's  cabinet,  John  Quincy  Adams,  Secretary 
of  State;  William  H.  Crawford,  Secretary  of  the 
Treasury.  To  these  were  added  the  Speaker  of  the 
House  of  Representatives,  Henry  Clay,  and  Andrew 
Jackson  who  was  fast  becoming  the  dominant  figure 
in  American  political  life.  Wheaton's  personal 
choice  was,  curiously  enough,  John  C.  Calhoun,  and 
to  secure  the  election  of  this  eminent  statesman  Mr. 
Wheaton  permitted  himself  to  be  elected  a  member 
of  the  New  York  Assembly  in  1823.  Mr.  Wheaton's 
espousal  of  Calhoun  was  due  not  merely  to  personal 
friendship  but  to  the  fact  that  Calhoun  at  this  time 
stood  forth  as  the  defender  of  the  judiciary.  It  will 
thus  be  seen  that  Mr.  Wheaton's  support  of  Calhoun 
was  due  largely  to  the  professional  instinct. 

The  election  of  1824  was,  as  is  well  known,  inde- 
cisive, for  while  Jackson  received  the  largest  popular 
vote,  he  did  not  receive  a  majority  of  the  Presiden- 
tial electors.  The  choice,  therefore,  devolved  upon 
the  House  of  Representatives  and  John  Quincy 
Adams  was  elected  in  1825  to  the  Presidency.     It  is 
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also  well  known  that  the  popular  Speaker,  indeed  the 
idol,  of  the  House  would  have  been  chosen  had  he 
been  third  instead  of  fourth  in  the  list  of  candidates. 
As  it  was  Clay  threw  the  weight  of  his  influence  to 
Adams,  who  was  thereupon  elected  and  Clay  became 
Secretary  of  State  in  Adams'  cabinet.  Whether  this 
was  due  to  a  corrupt  bargain,  as  was  commonly  as- 
serted at  the  time,  is  not  quite  clear,  but  the  combina- 
tion of  "Puritan  and  black-leg"  made  a  deep  and  un- 
favorable impression  upon  the  country.  Calhoun  was 
elected  Vice-President  by  the  joint  vote  of  the  friends 
of  Adams  and  Jackson. 

While  Wheaton  failed  of  his  immediate  purpose, 
namely,  to  secure  Calhoun's  election,  his  services  to 
Mr.  Adams  were  neither  slighted  nor  forgotten  by 
the  latter  when  he  came  to  his  own,  for  in  a  letter  of 
November,  1824,  Mr.  Adams  said: 

Your  share  in  the  legislative  labors  of  the  year  have  been 
great  and  conspicuous.  I  trust  it  has  been  introductory  for  you 
to  movements  on  a  yet  wider  field ;  and  observe  with  pleasure  your 
name  among  those  of  the  candidates  for  a  seat  in  the  United 
States  Senate. 

Mr.  Wheaton's  candidacy  for  the  senate  was  unsuc- 
cessful, and  a  combination  of  political  opponents 
prevented  his  election  to  congress  from  the  city  of 
New  York,  for  which  he  was  actually  nominated. 
His  standing  with  the  new  administration,  however, 
was  assured,  and  preferment  was  only  a  question  of 
time. 

It  would  be  unfair  to  say  that  Wheaton  accepted 
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the  doctrine  that  to  the  victor  belong  the  spoils; 
it  is  a  fact,  however,  that  he  was  in  a  very  receptive 
mood  for  a  number  of  years. 

Defeated  in  his  aspirations  for  the  Senate  and  the 
House  of  Representatives  and  for  a  seat  on  the  bench 
of  the  Supreme  Court,  any  one  of  which  he  would 
have  graced,  he  was  appointed  a  member  of  a  com- 
mittee of  three  to  revise  the  statute  law  of  New  York. 
His  colleagues  were  Mr.  Benjamin  Franklin  Butler, 
later  Attorney-General  of  the  United  States  and  at 
all  times  a  distinguished  practitioner  and  man  of 
honor,  not  to  be  confused  with  the  Benjamin  Frank- 
lin Butler  of  Massachusetts;  and  Mr.  John  Duer, 
eminent  as  a  lawyer  and  judge  and  commentator  on 
the  law  of  maritime  insurance. 

For  this  position  Wheaton  was  admirably  quali- 
fied. His  familiarity  with  statute  law  was  pro- 
found; his  position  as  reporter  made  him  deeply 
learned  in  our  national  jurisprudence  and  from  early 
manhood  he  had  taken  profound  interest  in  the  cod- 
ification of  French  law.  It  will  be  remembered  that 
he  made,  during  his  student  years,  a  translation,  un- 
fortunately lost,  of  the  Code  Napoleon. 

The  preliminary  report  to  the  legislature  in  which 
the  work  of  the  commission  was  outlined,  embraced 
constitutional  and  administrative  law  of  the  state 
together  with  general  views  as  to  the  execution  of 
the  work.  This  report  was  submitted  in  1826  and  a 
portion  of  the  revision  was  executed  and  presented 
to  the  legislature  at  the  session  of  1827. 
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But  Wheaton's  career  as  a  municipal  lawyer  had 
drawn  to  a  close.  The  year  1827  found  him  ap- 
pointed to  a  diplomatic  post  in  Denmark  as  our  first 
permanent  representative  to  that  court.  He  there- 
fore resigned  the  commissionership,  saying  in  his  let- 
ter of  resignation:17 

I  cannot  refrain  from  expressing  the  grateful  sense  I  feel  at 
the  proof  of  confidence  which  has  been  reposed  in  me  by  the  legis- 
lature of  this  State,  in  associating  my  name  with  a  work  of  such 
magnitude  and  interest.  There  is,  in  my  view,  no  public  em- 
ployment of  more  permanent  dignity  and  importance;  and  though 
considerations,  not  necessary  to  be  adverted  to,  have  induced  me, 
after  mature  deliberation,  to  relinquish  it,  I  feel  very  great  re- 
gret in  quitting  a  work,  in  which  I  have  labored  with  a  zeal  dis- 
proportioned  to  my  faculties,  and  which  I  deem  closely  con- 
nected with  the  reputation  and  prosperity  of  the  State  of  New 
York. 

The  year  1827  thus  marks  a  departure,  and  he 
now  entered  upon  that  career  for  which  inclination 
and  a  lifetime  of  study  had  admirably  fitted  him. 
The  twenty  years  spent  in  the  diplomatic  service  of 
the  country  and  the  fruits  of  his  studies  evidenced 
in  the  Elements  of  International  Law,  1836,  and  the 
History  of  the  Law  of  Nations,  1841,  constitute  his 
chief  claim  upon  posterity. 

The  position  of  Charge  d'Affaires  to  a  European 
court  would  not  be  considered  at  the  present  time  one 
of  great  distinction,  but  in  the  early  days  of  the  Re- 
public, foreign  posts  were  neither  numerous  nor  of 

17  Lawrence's  Wheaton's  Elements  of  International  Law,  p.  53. 
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high  rank.     Indeed  Mr.  Lawrence,  an  authority  on 
this  subject,  says: 

The  title  was  the  one  by  which,  at  that  time,  all  our  diplomatic 
agents  in  Europe  were  designated,  except  in  a  few  cases  limited 
to  the  principal  courts,  at  which  envoys  extraordinary  and  minis- 
ters plenipotentiary  were  employed. 

It  was  the  duty  of  Mr.  Wheaton,  upon  his  arrival 
at  Copenhagen  on  the  19th  of  September,  1827,  to 
install  the  mission,  for  he  was  the  first  permanent 
diplomatic  representative  from  the  United  States  to 
Denmark.  His  only  predecessor,  it  would  appear, 
served  in  181 1  on  a  special  mission. 

On  the  way  to  his  post,  Mr.  Wheaton  visited  Eng- 
land, and  among  the  various  people  of  note  whom  he 
met,  it  is  pleasant  to  find  the  name  of  Jeremy  Ben- 
tham.  It  was  the  meeting  of  master  and  disciple,  for 
Wheaton  was  a  Benthamite,  and  while  it  cannot  be 
said  that  Bentham  was  the  equal  of  Wheaton  in  the 
field  of  international  law,  it  is  well  known  that  the 
reformer  did  not  overlook  this  peculiar  field.  In- 
deed, the  term  "International  law"  was  suggested  by 
him  as  a  substitute  for  the  "Law  of  Nations"  and 
has  won  general  favor. 

It  would  appear  that  Wheaton  became  very  in- 
timate with  the  reformer  and  that  the  guest  found 
his  host  to  be  "a  charming  old  man,  less  dogmatical 
than  he  expected,  who  criticized  the  specimens  of 
the  New  York  revised  laws  that  had  been  sent  him, 
in  a  tone  of  great  politeness,  expressing  himself  sat- 
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isfied  with  what  the  revisors  had  done,  as  far  as  they 
had  attempted  to  go." 

The  activity  of  Mr.  Wheaton  is  susceptible  of  a 
two-fold  division.  In  the  first  place,  he  was  sent  as 
a  diplomatic  agent  and  the  immediate  duty  with 
which  he  was  charged  was  to  obtain  an  indemnity 
for  captures  and  condemnations  of  property  of  Amer- 
ican citizens  by  Denmark,  whose  privateers  had 
preyed  upon  neutral  commerce  of  the  United  States. 
It  is  true  that  Denmark  was  an  unwilling  party  to  the 
Berlin  and  Milan  decrees,  but  the  United  States 
taxed  Denmark  with  responsibility  for  its  actions, 
whether  wilfully  or  reluctantly  committed.  The 
negotiations  ran  over  a  period  of  three  years,  but  on 
the  28th  day  of  March,  1830,  a  convention  was  con- 
cluded between  the  two  countries  by  the  terms  of 
which  Denmark  renounced  any  claims  its  subjects 
might  have  against  the  United  States  and  agreed  to 
pay  an  indemnity  of  $650,000  for  claims  of  United 
States  citizens.  The  commission  provided  for  by  the 
3d  Article  of  the  treaty,  met  in  Washington,  April 
4th,    1831,    and   held    its    last   session    March    26, 

1833-18 
It  is  interesting  to  note  that  the  amount  ultimately 

awarded  was  a  fifth  more  than  Mr.  Wheaton  was  in- 
structed to  insist  upon,  and  it  was  a  matter  of  much 
more  moment  to  Mr.  Wheaton  and  his  country  that 

18  Treaties  and  Conventions  of  the  United  States,  1776-1887,  pp. 
235-237.  For  a  full  discussion  of  the  various  claims  and  their  settle- 
ment, see  Moore's  International  Arbitration,  vol.  V,  4S49-4S73- 
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the  treaty  of  March  28th,  1830,  was  at  once  the  pio- 
neer and  the  model  of  the  subsequent  negotiations 
with  France  and  Naples  whereby  millions  of  dollars 
were  awarded  for  injuries  done  our  citizens.19 

Mr.  Wheaton  was  also  active  in  the  dispute  arising 
from  the  claim  of  Denmark  to  levy  duties  on  the 
passage  of  the  Sound  and  Belts,  but  inasmuch  as  there 
was  an  implied  recognition  of  the  duties  in  the  treaty 
of  1826,  which  could  not  be  terminated  before  1836, 
Mr.  Wheaton  could  only  call  the  attention  of  the 
Danish  authorities  to  American  interests  involved  in 
the  controversy.  It  may  be  of  interest  to  note  that 
the  dispute  was  satisfactorily  settled  by  the  treaty  of 
April  nth,  1856,  between  Denmark  and  the  United 
States. 

The  results  of  Mr.  Wheaton's  mission  were,  there- 
fore, substantial,  and  amply  justified  his  appoint- 
ment. While  it  cannot  be  said  that  another  minister 
might  not  have  achieved  the  same  success,  it  is  a  mat- 
ter of  fact  that  Denmark  felt  honored  by  the  pres- 
ence of  such  a  man  as  Wheaton  and  that  the  great 
interest  he  took  in  the  antiquities  of  Denmark  and 
Iceland,  as  well  as  in  the  actual  status  of  the  king- 
dom, created  a  very  warm  and  friendly  feeling.    It 

19  By  the  convention  between  the  United  States  and  the  Two  Sici- 
lies, the  latter  kingdom  agreed  to  pay  2,115,000  Neopolitan  ducats  for 
the  seizure  of  United  States  vessels  by  Murat  in  1809,  1810,  181 1,  and 
1812.  The  commission  of  three  to  decide  on  the  distribution  of  the 
indemnity  met  in  Washington,  September,  1833,  and  adjourned  March 
J7.  183S.  The  awards  of  the  commission  amounted  to  $1,925,034.68. 
For  the  settlement  of  the  Neopolitan  Indemnity  see  Moore's  Interna- 
tional  Arbitration,   vol.  V,  4575  to  4589. 
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is  perhaps,  therefore,  not  unjust  to  credit  him  with 
a  personal  triumph.  In  speaking  of  his  residence  in 
Copenhagen  and  the  literary  labors  of  this  period, 
Mr.  Edward  Everett  has  the  following  admirable 
paragraph : 20 

Mr.  Wheaton  had  greatly  strengthened  his  position  in  Den- 
mark by  the  prompt  acquisition  of  the  language  of  the  country, 
by  entering  into  friendly  relations  with  its  men  of  letters,  and  de- 
voting himself  to  the  successful  study  of  its  history  and  antiquities. 
The  result  of  these  studies  was  communicated  to  the  public,  in 
part,  through  a  series  of  articles  of  great  value  and  interest  in  the 
volumes  of  this  journal.  In  the  first  of  these  articles,  written 
after  he  had  been  but  a  twelvemonth  in  Copenhagen,  he  reviewed 
Professor  Schlegel's  work  on  the  public  law  of  Denmark,  ex- 
plaining not  only  the  constitution  of  that  realm,  but  its  political 
connection  with  the  duchies  of  Schleswig,  Holstein,  and  Lauen- 
burg,  which  in  1850  became  the  subject  of  a  controversy  that 
threatened  the  peace  of  Europe.  This  was  followed  in  successive 
numbers  of  our  journal  by  an  Essay  on  Scandinavian  Mythology, 
Poetry,  and  History,  in  a  notice  of  the  third  volume  of  Pro- 
fessor Finn  Magnusen's  edition  of  the  Poetical  Edda,  and  of 
the  first  volume  of  Professor  Geijer's  History  of  Sweden,  and 
by  articles  on  the  ancient  laws  of  Iceland,  the  Anglo-Saxon 
Literature  and  Language,  and  the  antiquities  of  Egypt  as  il- 
lustrated by  the  discoveries  of  Champollion. 

These  contributions  were,  however,  ephemeral  and 
have  not  held  their  own.  The  case  is  widely  differ- 
ent with  the  most  important  work  which  he  prepared 
at  Copenhagen.  In  the  year  1831  he  published  a 
History  of  the  Northmen,  or  Danes  and  Normans, 
from  the  earliest  times  to  the  conquest  of  England  by 

20  North  American  Review,  vol.  LXXXII,  19. 
18 
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William  of  Normandy.  This  book  was,  on  its  ap- 
pearance, favorably  reviewed  by  Washington  Ir- 
ving in  the  North  American  Review.21  Mr.  Irving 
especially  commends  the  liberal  and  broad-minded 
attitude  of  the  writer,  for  although  as  a  republican 
he  could  not  commend  the  acts  of  the  various  per- 
sonages he  describes,  nor  accept  their  institutions, 
still  there  was  nothing  of  the  bigot  in  his  description 
and  comment.  The  following  short  paragraph  will 
explain  Mr.  Irving's  attitude  of  mind  and  sufficiently 
state  his  commendation : 22 

We  have  been  betrayed  into  these  remarks,  in  considering  the 
work  before  us,  where  we  find  one  of  our  countrymen,  and  a 
thorough  republican,  investigating  with  minute  attention  some 
of  the  most  antiquated  and  dubious  tracts  of  European  history, 
and  treating  of  some  of  its  exhausted  and  almost  forgotten 
dynasties;  yet  evincing  throughout  the  enthusiasm  of  an  anti- 
quarian, the  liberality  of  a  scholar,  and  the  enlightened  toleration 
of  a  citizen  of  the  world. 

The  History  of  the  Northmen  was  translated  into 
French  in  1844  and  was  received  on  the  Continent 
as  an  authoritative  contribution.  The  standing  it  at 
once  took,  it  still  preserves,  and  the  late  Charles  Ken- 
dall Adams  could  say  nothing  but  good  of  it: 23 

Few  men  have  done  more  for  the  honor  of  American  letters 
than  Henry  Wheaton.  The  work  before  us  was  written  during 
the  period  when  he  was  American  Charge  d'Affaires  at  Copen- 
hagen and  after  he  had  become  a  member  of  the  Scandinavian 
and  Icelandic  Societies. 

»  Vol.  XXXV,  342-371. 

22  North  American  Review,  vol.  XXXV,  343. 

23  C.  K.  Adams,  Manual  of  Historical  Literature,  1882,  p.  428. 
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In  the  preparation  of  the  work  the  author  made  use  of  all  the 
best  authorities,  and  selected  from  them  what  was  likely  to  be  of 
most  interest  and  value.  He  wrote  with  a  combination  of  judg- 
ment, learning,  and  enthusiasm  that  has  justly  secured  for  the  work 
a  high  place  in  the  literature  of  the  north.  Its  merits  have  been 
recognized  by  translation  into  all  the  more  important  languages 
of  Europe. 

It  was  stated  previously  that  Mr.  Wheaton  had  an 
unfortunate  law-suit  with  Peters,  who  succeeded  him 
as  reporter  of  the  Supreme  Court.  In  order  to  con- 
duct this  law-suit  he  returned  to  the  United  States  in 
1833,  but  before  leaving  Denmark  he  received  a  re- 
quest from  his  Prussian  colleague  at  that  court,  Count 
Raczynski,  a  man  of  culture  and  refinement,  that  the 
United  States  might  resume  diplomatic  intercourse 
with  Prussia,  and  that  Mr.  Wheaton  might  be  trans- 
ferred to  Berlin  as  the  American  representative. 
There  had  been  no  American  minister  at  Berlin  since 
John  Quincy  Adams,  whose  nomination  was  made  in 
1797.  The  request  was  duly  transmitted  to  Presi- 
dent Jackson  and  the  appointment  made  in  1835, 
with  which  year  Mr.  Wheaton's  active  interest  in 
things  Danish  ceased. 

Mr.  Wheaton  arrived  at  Berlin  in  the  course  of 
the  year,  but  before  undertaking  any  serious  negotia- 
tions he  was  promoted  to  the  rank  of  envoy  extraor- 
dinary and  minister  plenipotentiary  in  March,  1837. 
In  the  meantime  he  had  published  his  treatise  on  the 
Elements  of  International  Law.  The  work  was,  as 
previously  stated,  published  in  1836  both  in  a  two 
volume  edition  at  London  and  in  a  single  volume  at 
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Philadelphia.  A  copy  of  the  treatise  fell  into  the 
hands  of  Mr.  Benjamin  Franklin  Butler,  who  had 
been  a  member  of  the  commission  to  revise  the  laws 
of  New  York  and  who  was  in  1836  Attorney-General 
of  the  United  States.  Mr.  Butler  was  much  im- 
pressed by  the  work  and,  notwithstanding  differences 
of  politics,  suggested  to  President  Van  Buren  and 
indeed  urged  him  to  promote  Wheaton  to  a  rank 
which  would  seem  to  accord  more  properly  with  his 
distinction  as  author  and  diplomat.  "All  the  respec- 
table and  intelligent  portion  of  the  community,"  he 
declared,  "all  whose  good  opinions  are  worth  pos- 
sessing will,  at  once,  sanction  your  course,  and  all 
parties  will  soon  approve  of  it."  President  Jackson 
also  urged  the  appointment,  and  to  his  credit  be  it 
said,  Mr.  Van  Buren  disregarded  the  question  of 
partisanship  and  honored  himself  by  advancing  a 
worthy  public  servant. 

Mr.  Wheaton  was  as  agreeable  to  the  Prussian  au- 
thorities as  to  the  Danish,  and  the  years  of  his  resi- 
dence in  Germany  are  years  full  of  friendship,  and  of 
literary  and  diplomatic  activity.  It  is  sufficient  to 
say  that  one  of  Wheaton's  warmest  and  closest  friends 
in  Berlin  was  the  famous  Alexander  Von  Humboldt. 

As  a  diplomat  he  was  largely  concerned  in  the 
Zollverein  which  he  studied  in  all  its  intricacies  and 
details.  The  result  was  the  Tax  treaty  of  the  24th  of 
March,  1844,  which  provided  for  the  "reduction  of 
the  duty  on  tobacco,  the  continued  admission  of  cot- 
ton duty  free,  and  of  rice  on  the  reduced  duty  which 
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had  been  lately  adopted.  The  equivalent  in  the 
United  States  was  to  be  the  reduction  of  duties  upon 
silks,  looking-glass  plates,  toys,  linens,  and  other  ar- 
ticles not  coming  into  competition  with  those  of 
American  growth  and  manufacture.24  The  Treaty 
was,  however,  rejected  by  the  Senate  on  June  15, 
1844,  much  to  the  regret  of  the  administration.  The 
reasons  for  unfavorable  action  were  considered  at 
the  time  largely  political,  but  the  committee  placed 
it  upon  a  different  ground.  Inasmuch  as  the  ques- 
tion involved  may  arise  at  any  moment,  the  short 
report  may  well  be  of  interest: 

In  the  judgment  of  the  committee,  the  legislature  is  the  de- 
partment by  which  commerce  should  be  regulated  and  laws  of 
revenue  passed.  The  Constitution  in  terms  communicates  the 
power  to  regulate  commerce  and  to  impose  duties  to  that  de- 
partment. It  communicates  it  in  terms  to  no  other.  Without 
engaging  at  all  in  an  examination  of  the  extent,  limits,  and  objects 
of  the  power  to  make  treaties,  the  committee  believe  that  the 
general  rule  of  our  system  is  indisputably,  that  the  control  of 
trade  and  the  function  of  taxing  belong  without  abridgment  or 
participation  to  Congress.  Upon  this  single  ground  then  the 
committee  recommend  that  the  treaty  be  rejected. 

In  another  respect,  however,  Mr.  Wheaton  was 
more  successful,  as  is  shown  by  the  following  para- 
graph from  Mr.  Edward  Everett's  review:25 

Mr.  Wheaton,  as  we  have  observed,  besides  the  more  important 
object  of  procuring  a  reduction  of  the  duties  on  tobacco,  had 
been  instructed  to  obtain,  if  possible,  the  abrogation  of  the  droit 

24  Edward  Everett,  in  North  American  Review,  vol.  LXXXII,  23-24. 
26  North  American  Review,  vol.  LXXXII,  26. 
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d'aubaine  and  droit  de  detraction.  These  duties  operated  with 
severity  on  the  emigration  to  the  United  States.  By  the  droit  de 
detraction  a  duty  of  not  less  than  ten  per  cent,  was  levied  on  the 
sales  of  property  effected  by  those  who  were  about  to  leave  their 
native  country.  The  droit  d'aubaine  amounted  to  a  similar 
tax  on  all  property  which  might  accrue  to  emigrants  to  the  United 
States  on  the  death  of  relatives  at  home.  These  oppressive  duties 
were  done  away  with  in  treaties  negotiated  by  Mr.  Wheaton  with 
Hanover,  Wurtemberg,  Hesse-Cassel,  Saxony,  Nassau,  and 
Bavaria. 

The  Treaty  which  Mr.  Wheaton  negotiated  in 
1845  for  the  extradition  of  criminals  met  a  like  fate 
with  the  customs  treaty  of  1844,  but  although  it 
failed  of  ratification  at  the  time,  it  was  revived  under 
Mr.  Fillmore's  administration  and  extended  to  vari- 
ous German  states.  It  would  no  doubt  have  been  a 
consolation  to  Mr.  Wheaton  to  know  that  two  subse- 
quent Secretaries  of  State  approved  of  his  treaty  and 
that  the  names  of  Daniel  Webster  and  Edward 
Everett  as  such  Secretaries  of  State  are  attached  to 
his  rejected  Treaty,  which  is  at  this  day  the  law  of 
the  land. 

Wheaton's  residence  in  Berlin  was  somewhat 
checkered,  and  an  unforeseen  occurrence  in  the  United 
States  prevented  promotion.  It  was  understood  that 
the  Secretary  of  State  intended  to  go  to  Berlin  and  in 
that  event  Mr.  Wheaton  was  to  be  transferred  to 
Paris.  The  deplorable  catastrophe  on  the  "Prince- 
ton" ended  the  life  of  one  and  the  hope  of  the  other. 

Mr.  Wheaton  had  given  entire  satisfaction  as  min- 
ister, his  literary  activity  had  greatly  increased  his 
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influence  in  Berlin  and  Germany  generally,  and  he 
had  every  reason  to  count  upon  the  gratitude  of  his 
country.  Clay  had  been  beaten  at  the  polls  and  the 
forgotten  Polk  elected  President  of  the  United  States. 
It  would  seem  that  applicants  for  office  were  numer- 
ous and  insistent,  for  the  President  notified  Wheaton 
in  1846  that  his  resignation  would  be  accepted.  It 
was  given.  Wheaton  returned  to  this  country  and  a 
politician  whose  name  is  utterly  unknown  and  is  not 
to  be  found  in  the  books  was  sent  to  misrepresent  us 
at  Berlin.  The  career  which  began  so  pleasantly 
and  under  such  favorable  auspices  at  Copenhagen  in 
1827  terminated  twenty  years  later  in  disappointment, 
if  not  in  disgrace. 

Wheaton  returned  home  to  die.  In  1847  he  was 
appointed  lecturer  on  international  and  civil  law  at 
the  Harvard  Law  School,  and  it  is  understood  that 
in  the  following  year  a  chair  of  international  law 
would  have  been  created  especially  for  him.  Death 
overtook  him,  however,  on  the  nth  of  March,  1848. 

Notwithstanding  Mr.  Wheaton's  distinction  in  the 
diplomatic  service,  he  would  be  well-nigh  forgotten 
were  it  not  for  the  publication  of  two  works, — the 
Elements  of  International  Law,  1836;  and  the  His- 
tory of  the  Law  of  Nations,  1841, — which  works  have 
long  been  standards,  if  not  classics,  in  the  field  of 
international  law.     Of  these  works  in  turn. 

Disregarding  the  short  sketch  of  the  history  of  in- 
ternational law,  the  Elements  of  International  Law 
divides  itself  into  four  parts,  namely,  The  Sources 
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and  Objects  of  International  Law;  the  Absolute  In- 
ternational Rights  of  States;  The  International 
Rights  of  States  in  Their  Pacific  Relations,  and  The 
International  Rights  of  States  in  Their  Hostile  Re- 
lations. Within  a  moderate  compass  (the  original 
American  edition  had  but  375  pages)  Mr.  Wheaton 
expounds  international  law  and  its  fundamental  prin- 
ciples in  a  scholarly  and  pleasing  manner.26 

It  is  not  the  intention  of  the  present  writer  either 
to  discuss  or  to  criticize  the  merits  of  this  work.  It 
is  sufficient  to  say  that  it  dropped  a  classic  from  the 
press  and  that  it  is  universally  cited  as  an  authority. 
American  praise  of  the  work  would  seem  exagger- 
ated were  it  not  reechoed  by  English  writers,  and 
careful  students  of  the  Continent  assign  to  it  a  very 
high  place.  Perhaps  the  safest  appreciation  is  that 
of  the  late  Professor  Rivier  who  not  inaptly  com- 
pares the  work  both  as  to  merit  and  exposition  with 
the  classic  treatise  of  Vattel.27  A  careful  examina- 
tion of  both  works  leads  to  the  conclusion  that  the 
comparison  is  as  honorable  to  Vattel  as  it  is  to 
Wheaton.  Both  were  preeminent  expounders  of  a 
system  already  existing,  and  it  is  no  detraction  from 
their  merits  as  expounders  to  note  the  absence  of 
originality  or  indeed  profundity  of  thought.    The 

26  For  a  contemporary  review  of  the  Elements  the  reader  is  re- 
ferred to  the  article  by  Alexander  H.  Everett  in  the  North  American 
Review  for  January,  1837. 

2T  See  Rivier's  historical  survey  of  systems  and  theories  of  Inter- 
national Law  contributed  to  von  Holtzendorff's  Handbuch  des  Vol- 
kerrechts. 
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solid  metal  was  supplied  by  their  predecessors  but 
they  stamped  their  images  upon  the  current  coin. 

As  a  writer  and  thinker  Wheaton  was  surpassed  by 
his  fellow-countryman  Kent,  and  notwithstanding 
the  authority  of  any  opinion  of  the  late  Professor 
Pomeroy  on  matters  of  international  law,  the  present 
writer  must,  albeit  with  hesitation,  dissent  from  the 
following  paragraph : 28 

In  our  own  country  Dr.  Henry  Wheaton  confessedly  holds  the 
highest  rank  as  an  international  jurist.  His  "  Elements  of  Inter- 
national Law  "  has  a  reputation  inferior  to  none,  not  only  at  home, 
but  in  England  and  on  the  Continent. 

The  opinion  of  the  late  Sir  William  Harcourt, 
whose  letters  by  Historicus  are  likely  to  last  for  many 
a  day,  is  probably  correct: 29 

The  lectures  of  Chancellor  Kent  at  the  commencement  of  the 
commentaries    are    a    perfect    specimen    of    juridical    exposition. 

28  Pomeroy's  International  Law,  Woolsey's  edition,  pp.  43-44. 

20  Letters  of  Historicus  on  Some  Questions  of  International  Law,  p. 
8.  And  in  another  passage  Sir  William  expresses  his  deliberate  opin- 
ion as  follows: 

"  Permit  me,  while  I  am  warning  your  readers  against  false  lights, 
to  refer  them  to  a  guide  which  will  never  lead  them  astray  —  to  the 
greatest  jurist  whom  this  age  has  produced  —  I  mean  the  American 
Chancellor  Kent.  Of  his  writings  it  may  safely  be  said  that  they  are 
never  wrong.  The  exposition  of  international  law  contained  in  the 
first  volume  of  the  Commentaries  has  but  one  fault  —  that  of  being 
too  short. 

"  His  '  History  of  the  Law  of  Nations '  is  a  monument  of  most  care- 
ful study  and  research,  and  gives  a  concise  and  most  interesting  ac- 
count of  the  progress  of  the  science,  describing  the  events  which  called 
forth  its  utterances,  the  development  of  its  doctrines,  and  the  most  im- 
portant judges,  commentators,  and  statesmen  who  have  contributed  to 
its  growth  and  perfection." 
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They  are,  however,  too  deficient  in  detail  to  supply  the  place  of  a 
practical  treatise.  .  .  .  The  "  Elements  of  International 
Law,"  by  Mr.  Wheaton,  slight  as  they  are,  nevertheless  present, 
on  the  whole,  next  to  that  of  Kent,  the  best  general  attempt  which 
has  yet  been  made  at  a  discussion  of  these  questions. 

To  say  that  Wheaton  is  second  to  Kent  is  in  itself 
no  small  praise. 

Before  passing  from  Wheaton's  "Elements,"  a 
very  common  mistake  should  be  corrected. 
Wheaton's  "Elements"  are  referred  to  frequently  as 
the  first  American  treatise  on  the  subject,  and  no  less 
a  reviewer  than  Alexander  H.  Everett  makes  this 
misstatement.  Dates,  like  facts,  are  stubborn  things. 
The  first  volume  of  Kent's  Commentaries,  with  the 
wonderful  little  treatise  on  international  law,  was 
published  in  1826.  The  deadly  parallel  of  dates 
shows  that  Kent  had  preceded  Wheaton  by  a  decade, 
and  the  original  treatise  of  Kent  was  only  a  trifle 
less  than  half  the  length  of  Wheaton's  original  edi- 
tion. This  statement  is  made  merely  in  the  interest 
of  accuracy,  for  no  attempt  is  made  to  raise  one  au- 
thor at  the  expense  of  the  other.  Both  reflected 
honor  on  the  land  that  bore  them. 

The  student  is  well  aware  that  the  best  edition  of 
the  text  of  Wheaton  is  that  prepared  and  published 
in  1866  by  the  late  Richard  Henry  Dana,  Jr.,  com- 
monly known  as  the  8th  edition  of  Wheaton.  Mr. 
William  Beach  Lawrence,  whose  life  of  Wheaton 
is  the  basis  of  the  present  sketch,  had  prepared  the 
6th  and  7th  editions  respectively  in  1855  and  1863, 


1848]  HENRY  WHEAT  ON  283 

and  there  is  no  doubt  that  Mr.  Lawrence  was  deeply 
interested  in  the  posthumous  fame  of  his  friend 
Wheaton.  He  could,  however,  bear  no  rival  near 
the  throne,  nor  could  he  permit  any  hand,  however 
friendly,  to  touch  the  text.  It  seems  that  the  prece- 
dent of  Cook  on  Littleton  loomed  up  large  before 
his  eyes,  and  it  occurred  to  him  that  writer  and  com- 
mentator might  well  go  down  to  posterity. together. 
When,  therefore,  Dana's  edition  was  announced, 
Lawrence  sought  to  enjoin  its  publication,  basing  his 
claim  upon  an  alleged  infringement  of  the  equitable 
copyright  in  the  notes  contributed  by  him  in  the 
seventh  edition,  which  were  to  remain  his  exclusive 
property.  The  charge  of  plagiarism  advanced  by 
Lawrence  is  absurd.  There  is  no  doubt,  however, 
that  Dana  used  many  authorities  which  Lawrence 
had  industriously  collected,  but  a  casual  examination 
of  the  notes  themselves  shows  that  Dana's  were  pro- 
foundly original:  indeed  it  is  not  too  much  to  say 
that  they  were  as  gold  embroidery  to  the  text  they 
adorned  and  illustrated.  The  injunction  was  not 
granted  but  the  case  was  referred  to  a  master  in 
chancery  for  report,  in  whose  custody  it  lay  for  many 
years.  Lawrence  was  in  one  way  successful,  if  com- 
passing the  defeat  of  a  man  may  be  termed  a  success ; 
for  it  would  seem  that  Lawrence  prevented  Dana's 
confirmation  as  minister  to  the  court  of  St.  James.30 

30  The  reader  interested  in  this  painful  controversy  will  find  it  dis- 
cussed with  great  fullness  in  Adams'  "  Life  of  Richard  Henry  Dana," 
vol.  II,  282-327,  and  389-418. 
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The  controversy  was  unfortunate,  for  Lawrence  and 
Dana  were  worthy  men,  and  it  is  certain  that  a  little 
tact  would  have  prevented  a  resort  to  the  courts. 
The  incident  is  merely  mentioned  to  show  how  the 
copyright  laws  of  this  country  affected  at  different 
times  author  and  editor. 

If  we  pass  now  to  the  "History  of  the  Law  of 
Nations,"  there  can  be  but  one  judgment  pro- 
nounced, namely,  that  Wheaton  was  at  once  pioneer 
in  a  field  in  which  he  is  still  unrivaled.  It  has  al- 
ways appeared  to  the  writer  that  the  bent  of  Wheat- 
on's  mind  was  toward  history  rather  than  toward 
analysis,  and  that  in  recounting  the  history  of  inter- 
national law  he  was  more  successful  than  analyzing 
and  expounding  its  fundamental  principles.  No 
dissent  is,  therefore,  expressed  from  the  commenda- 
tion of  Professor  Pomeroy,  who  says : 31 

His  "  History  of  the  Law  of  Nations "  is  a  monument  of 
most  careful  study  and  research,  and  gives  a  concise  and  most 
interesting  account  of  the  progress  of  the  science,  describing 
the  events  which  called  forth  its  utterances,  the  development  of 
its  doctrines,  and  the  most  important  judges,  commentators,  and 
statesmen  who  have  contributed  to  its  growth  and  perfection. 

In  surveying  his  career  as  a  whole,  Mr.  Edward 
Everett,  who  knew  him  well  and  was  a  competent 

31  Pomeroy's  International  Law,  Woolsey's  edition,  p.  44. 

For  a  learned,  elaborate  and  very  careful  review  of  Wheaton's 
"  History  of  the  Law  of  Nations "  see  the  "  Edinburgh  Review "  for 
April,  1843,  303  to  373.  This  review  from  the  pen  of  William  Nassau 
Senior  is  written  after  the  manner  of  the  Edinburgh  reviewers  and  is 
heartily  commended  to  the  reader. 
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judge  of  Wheaton  in  the  two-fold  role  of  diplomat 
and  author,  left  this  testimony  as  generous  as  it  is 
substantially  just : 32 

We  scarce  know  another  instance  of  a  reputation  so  solid  and 
so  generally  admitted,  which  has  been  as  promptly  built  up  as 
Mr.  Wheaton's  in  a  great  department  of  moral  science.  When 
it  is  considered  how  much  of  the  professional  intellect  of  the 
nineteenth  century  has  been  employed,  at  the  bar  and  on  the 
bench,  in  defining  the  rules  of  the  public  law,  what  vast  interests 
public  and  private  have  been  affected  by  the  application  of  those 
rules  during  the  great  wars  of  the  French  Revolution,  and  how 
many  able  men  have  undertaken  as  text-writers  to  discuss  the 
principles  on  which  questions  affecting  those  interests  have  been 
adjudicated  by  the  tribunals,  it  may  well  be  deemed  a  rare  dis- 
tinction for  our  honored  countryman,  to  have  won  for  himself 
the  reputation  of  the  leading  elementary  writer  in  this  depart- 
ment,—  at  once  the  earliest  and  the  ablest  commentator  on  the 
Law  of  Nations  in  the  English  language. 

Whether  we  consider  Wheaton  merely  as  a 
scholar,  as  a  writer  of  history,  as  the  expounder  of 
the  law  of  nations  and  as  its  recognized  historian,  as 
reporter  ,of  the  decisions  of  the  Supreme  Court  of 
the  United  States,  or  as  diplomat,  we  must  assign 
him  a  high,  if  not  the  leading,  rank.  If  we  consider 
the  extent  and  range  of  his  activity,  his  accomplish- 
ments in  the  various  fields  of  learning  bespeak  a  tal- 
ent little  short  of  genius.  If  we  consider  him  merely 
as  a  man,  it  may  be  confidently  asserted  that  he  rep- 
resented the  best  and  truest  ideals  of  American  char- 
acter. It  is  not  given  to  every  country  to  produce  a 
Wheaton. 

82  North  American  Review,  vol.  LXXXII,  2. 
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DANIEL  WEBSTER. 

1782-1852. 

BY 

EVERETT  PEPPERRELL  WHEELER, 

of  the  New  York  Bar. 

DANIEL  WEBSTER  was  born  in  Salisbury, 
New  Hampshire,  on  the   18th  of  January, 
1782.     No  words  can  describe  the  surround- 
ings of  his  childhood  better  than  his  own : x 

Gentlemen,  it  did  not  happen  to  me  to  be  born  in  a  log-cabin; 
but  my  elder  brothers  and  sisters  were  born  in  a  log-cabin; 
raised  amid  the  snow-drifts  of  New  Hampshire,  at  a  period  so  early 
that,  when  the  smoke  first  rose  from  its  rude  chimney,  and  curled 
over  the  frozen  hills,  there  was  no  similar  evidence  of  a  white 
man's  habitation  between  it  and  the  settlements  on  the  rivers  of 
Canada. 

His  father,  Ebenezer  Webster,  was  a  native  of 
New  Hampshire,  born  in  1739,  and  a  distinguished 
officer  of  the  Revolution.  When  peace  was  made, 
in  1783,  in  company  with  other  settlers,  he  journeyed 
to  the  north,  and  built  a  log  house  on  the  banks  of 
the  Merrimac,  near  Kearsarge  mountain,  in  what  is 
now  the  town  of  Franklin. 

In  common  with  the  other  soldiers  of  the  Revo- 

1  Speech  at  Saratoga,  August  19,  1840,  Webster's  Works,  vol.  II,  30. 
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lution,  he  learned  by  experience  the  weakness  of  the 
Confederation  that  bound  the  Colonies  together,  and 
smarted  under  a  sense  of  the  injustice  with  which 
they  had  been  treated  by  the  Confederate  govern- 
ment. He  was  one  of  the  leading  advocates  in 
northern  New  Hampshire  for  the  adoption  of  the 
Federal  Constitution,  and  he  taught  his  sons,  Ezekiel 
and  Daniel,  from  childhood,  the  inestimable  value 
of  the  more  perfect  union,  which  was  created  by 
that  instrument.  One  of  the  first  gifts  to  Daniel 
iWebster,  after  he  had  learned  to  read  in  the  district 
schoolhouse,  to  which  he  went  three  months  in  sum- 
mer and  three  in  winter,  was  a  handkerchief  on 
which  the  Constitution  was  printed;  and  it  was  in 
this  form  that  he  first  learned  something  of  the  con- 
tents of  that  instrument  which  in  later  years  he  did 
so  much  to  expound  and  establish  as  the  bond  of 
union  among  the  many  discordant  elements  which 
existed  in  the  United  States  of  America. 

It  is  a  curious  fact  that  when  the  Treaty  of  Peace 
was  made  between  Great  Britain  and  the  Colonies 
at  the  close  of  the  Revolution,  September  3d,  1783, 
the  first  article  contained  the  following  clause : 

His  Britannic  Majesty  acknowledges  the  said  United  States, 
viz.:  New  Hampshire,  Massachusetts  Bay,  Rhode  Island,  and 
Providence  Plantations,  Connecticut,  New  York,  New  Jersey, 
Pennsylvania,  Delaware,  Maryland,  Virginia,  North  Carolina, 
South  Carolina  and  Georgia. 

This  description  was  accurate  at  the  time.  The 
central  authority  of  the  Confederacy  was  really  no 
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authority  at  all.  It  could  recommend,  but  it  had  no 
power  to  enforce  the  recommendation.  The  distin- 
guishing feature  of  the  new  Constitution  was  a  cen- 
tral Government,  with  power  to  act  directly  upon 
the  people,  to  levy  taxes,  raise  troops,  hold  courts 
which  had  officers  invested  with  power  to  enforce 
judgments,  without  aid  of  any  sort  from  the  several 
states.  All  these  powers  existed  in  the  Union,  and 
were  lacking  in  the  Confederation. 

Though  Ebenezer  Webster  was  a  farmer,  yet  his 
natural  ability  was  such  that  his  fellow-citizens 
elected  him  to  both  houses  of  the  state  legislature, 
and  he  afterwards  became  Judge  of  the  Common 
Pleas  for  the  County  in  which  he  lived.  The  Pre- 
siding Judge  of  this  Court  was  generally  a  lawyer, 
but  he  always  had  two  associate-judges,  and  Ebenezer 
Webster  filled  one  of  these  positions.  The  salary 
of  the  office  was  not  more  than  $400,  but  in  those 
times  this  increase  to  the  father's  income  was  great. 
In  1795  he  determined  to  give  Daniel  a  better  edu- 
cation than  he  had  himself  received.  Accordingly, 
the  following  year  he  was  taken  by  his  father  to 
Exeter  Academy.  He  entered  in  the  lower  class, 
and  at  the  end  of  a  month  the  usher  said  to  him  one 
morning:  "Webster,  you  will  pass  into  the  other 
room,  and  join  a  higher  class ;"  and  added :  "Boys, 
you  will  take  your  final  leave  of  Webster.  You  will 
never  see  him  again." 2 

From  Exeter  he  was  taken  by  his  father  to  study 

2Curtis's  Life  of  Webster,  vol.  I,  19. 
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with  the  Reverend  Samuel  Wood,  who  was  the  Con- 
gregational minister  in  the  adjoining  town  of  Bos- 
cawen.  Here  he  studied  Latin,  Greek  and  mathe- 
matics and  entered  Dartmouth  College  in  August, 
1797.  The  requirements  for  admission  in  those  days 
were  six  books  of  the  .ZEneid,  a  part  of  the  Greek 
Testament,  and  arithmetic.  In  college  he  went  on 
with  his  classics  and  mathematics,  but  he  learned 
more  from  association  with  his  classmates,  and  from 
the  study  of  the  English  classics.  Of  one  of  the  de- 
bating societies  which  then  existed  in  every  college, 
and  were  really  a  most  useful  means  of  instruction, 
he  became  an  active  member.  He  graduated  with 
distinction  in  1801,  and  immediately  commenced  the 
study  of  the  law  in  Salisbury,  in  the  office  of  Thomas 
W.  Thompson.  Here  he  read  Blackstone,  the  cur- 
rent writers  on  the  Law  of  Nations,  and  .Montes- 
quieu, and  extended  his  knowledge  of  the  English 
classics.  But  soon  the  expenses  of  his  brother  Eze- 
kiel's  education  at  college,  which  Daniel  had 
strongly  urged,  became  too  heavy  for  his  father,  and 
Daniel  sought  and  obtained  the  appointment  as  prin- 
cipal of  a  little  academy  in  Fryeburg,  Maine.  Here 
he  added  to  his  income  by  copying  deeds  for  the 
Register.  His  salary  was  $350  a  year,  and  he  re- 
ceived one  shilling  six  pence  (in  our  currency  about 
twenty-five  cents)  for  each  deed.  His  first  quar- 
ter's salary  he  put  in  his  pocket,  rode  on  horseback 
over  the  mountains  to  Hanover,  and  gave  his  first 
earnings  to  his  brother,  for  college  expenses.     He 
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succeeded  as  a  teacher,  and  was  urged  to  continue 
at  an  increased  salary,  but  he  had  no  intention  of  mak- 
ing teaching  his  profession.  In  September,  1803, 
he  went  back  to  Mr.  Thompson's  office.  There,  be- 
sides finishing  Blackstone,  he  read  Coke,  Littleton, 
and  Espinasse  Nisi  Prius.  He  continued  his  read- 
ing of  the  classics,  read  Sallust,  Cicero,  Horace,  and 
Juvenal,  and  committed  to  memory  large  portions 
of  Cicero's  orations.  In  due  course  he  studied  Saun- 
ders on  Pleading. 

Ezekiel  having  succeeded  in  obtaining  a  position 
as  teacher  in  a  school  in  Boston,  Daniel  went  there 
in  July,  1804,  and  sought  admission  as  a  student  in 
the  office  of  Christopher  Gore.  He  was  one  of  the 
leading  lawyers  of  Boston,  had  been  a  Commissioner 
under  the  Jay  treaty,  and  Charge  d'Affaires  at  Lon- 
don. He  was  afterwards  Governor  of  Massachu- 
setts, and  Senator  of  the  United  States.  Nothing 
shows  more  clearly  the  extraordinary  personal  mag- 
netism which  even  then  characterized  young  Web- 
ster than  the  fact  that  without  any  introduction,  he 
obtained  admission  to  the  office  of  one  of  the  leaders 
of  the  Boston  bar. 

In  those  days  testimony  in  court  was  not  taken  by 
a  stenographer.  One  of  the  duties  of  law  students 
was  to  keep  notes  of  the  testimony  on  the  trial  of 
causes.  Young  Webster  attended  court  during  the 
trial  of  Mr.  Gore's  cases,  assisted  him  in  their  prepa- 
ration, and  learned  not  only  from  his  reading,  but 
perhaps  quite  as  much  from  attendance  on  the  trials 
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conducted  by  the  eminent  lawyers  of  the  time,  one 
of  whom  was  Theophilus  Parsons,  afterwards  Chief- 
Justice  of  Massachusetts,  and  father  of  the  famous 
commentator  on  many  branches  of  commercial  law. 
Samuel  Dexter  and  Harrison  Gray  Otis  were  fre- 
quently opposed  to  Mr.  Gore.  The  three  would 
have  done  honor  to  the  bar  of  any  country. 

While  Webster  was  thus  hard  at  work  preparing 
for  his  future  eminence  at  the  bar,  he  received  an 
offer  from  the  judges  of  the  New  Hampshire  Court 
of  Common  Pleas  of  a  clerkship  which  was  worth 
$1500  a  year.  His  father  felt  that  his  son's  fortune 
was  made  for  life,  but  the  son,  after  conference  with 
Mr.  Gore,  went  home  and  with  much  difficulty, 
succeeded  in  informing  his  father  that  he  would  re- 
fuse the  office.  He  told  him  his  reasons,  and  though 
at  first  there  was  disappointment,  yet  the  father  in 
the  end  could  not  but  feel  honest  pride  at  the 
courage  and  ambition  of  his  son,  and  said  to  him,  as 
Webster  himself  records:  "Well,  my  son,  your 
mother  has  always  said  you  would  come  to  some- 
thing or  nothing,  she  was  not  sure  which.  I  think 
you  are  now  about  settling  that  for  her." 

In  March,  1805,  Webster  was  admitted  to  the  bar 
of  Suffolk  County,  Massachusetts,  on  motion  of  Mr. 
Gore.  In  the  speech  which  it  was  usual  to  make  at 
that  time,  it  is  related  that  Mr.  Gore  predicted  the 
future  eminence  of  his  law  student.  Webster  im- 
mediately returned  to  New  Hampshire,  and  set  up 
an  office  in  the  town  of  Boscawen,  adjoining  that  of 
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Salisbury,  where  his  father  lived,  and  practised  law 
in  the  neighboring  counties  until  his  father's  death, 
in  April,  1806.  Of  this  Mr.  Webster  himself 
wrote : 

I  neither  left  him  nor  forsook  him.  My  opening  an  office  in 
Boscawen  was  that  I  might  be  near  him.  I  closed  his  eyes  in  this 
very  house.  He  died  at  67  years  of  age,  after  a  life  of  exertion, 
and  toil  and  exposure;  a  private  soldier,  an  officer,  a  legislator,  a 
Judge  —  everything  that  a  man  could  be,  to  whom  learning  never 
had  disclosed  her  ample  page. 

Mr.  Webster's  practice  while  he  remained  in  Bos- 
cawen, amounted  to  about  $600  a  year.  After  his 
father's  death,  he  removed  to  Portsmouth.  In  June, 
1808,  he  married  Grace  Fletcher,  the  daughter  of  a 
New  Hampshire  clergyman.  They  took  a  house  in 
Portsmouth,  arid  there  resided  until  18 14.  Webster 
rose  at  once  to  a  leading  position  at  the  bar,  and  was 
opposed  in  many  cases  to  the  leader  of  the  New 
Hampshire  bar,  the  distinguished  Jeremiah  Mason, 
with  whom  he  formed  an  intimate  friendship,  that 
continued  as  long  as  they  lived. 

During  Mr.  Webster's  residence  in  Portsmouth, 
he  took  an  active  part  in  opposition  to  the  embargo 
which  almost  destroyed  the  commerce  of  New  Eng- 
land, and  certainly  was  one  of  the  most  futile  meas- 
ures of  opposition  to  an  enemy,  that  the  wit  of  man 
ever  devised.  His  forensic  ability  was  already  rec- 
ognized throughout  the  state,  and  it  was  natural  that 
in  18 1 2  he  should  have  been  elected  to  Congress. 
He  took  his  seat  at  the  special  session  in  May,  1813. 
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His  most  notable  service  at  this  session  was  his  vindi- 
cation of  the  true  principles  of  banking,  in  opposi- 
tion to  a  bill  for  the  creation  of  a  United  States  bank 
introduced  by  the  administration,  which  really  pro- 
vided for  an  irredeemable  paper  currency,  and  for 
forced  loans  in  such  currency,  from  the  bank  to  the 
government.  Webster's  speeches  at  this  time  con- 
tain a  clear  statement  of  those  sound  principles  of 
finance,  which  he  maintained  throughout  his  life. 
The  administration  bill  was  defeated,  and  at  a  subse- 
quent session  a  bank  was  chartered  upon  the  lines 
which  Webster  had  advocated.  The  result  was  the 
resumption  of  specie  payments  throughout  the  coun- 
try. 

When  Mr.  Webster  first  went  to  Congress,  the  dis- 
tance of  Washington  from  the  different  states,  and 
the  difficulties  of  transit,  were  such  that  members 
seldom  took  their  families  thither.  Many  of  the 
Federalist  members  resided  at  Crawford's  hotel  in 
Georgetown,  and  Mr.  Webster  was  one  of  the  party. 
At  that  time,  also  owing  to  the  circumstances  just 
mentioned,  arguments  in  the  Supreme  Court  of  the 
United  States  were  seldom  made  by  counsel  from  the 
states  in  which  the  causes  originated,  unless  they 
were  members  of  Congress,  or  resided  in  the  neigh- 
borhood of  Washington.  There  was  a  brilliant  bar 
at  Baltimore,  of  which  Martin,  Pinkney,  and  Wirt 
were  the  leading  members.  They  had  a  large  prac- 
tice in  the  Supreme  Court,  and  Mr.  Webster  quickly 
took  his  place  there.     During  the  earlier  winters  he 
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was  in  Washington,  his  arguments  were  all  in  prize 
cases,  which  originated  in  the  War  of  181 2. 

The  first  leading  cause  which  he  argued  in  the 
Supreme  Court  was  the  famous  Dartmouth  College 
case.3  Dartmouth  College  had  a  charter  from  the 
Crown.  The  legislature  of  New  Hampshire  under- 
took to  modify  this  charter  in  essential  particulars, 
against  the  protest  of  the  Trustees.  The  Supreme 
Court  of  New  Hampshire  decided  the  charter  was 
not  a  contract,  and  that  the  legislature  of  New 
Hampshire  did  not  impair  its  obligation;  and  fur- 
ther went  so  far  as  to  hold  that  the  provision  of  the 
New  Hampshire  constitution  that  no  man  could  be 
deprived  of  his  property  but  by  the  law  of  the  land, 
meant  any  law  that  the  legislature  might  choose  to 
enact.  This  was  the  most  dangerous  feature  in  the 
original  decision,  and  had  it  been  maintained,  would 
have  deprived  the  courts  of  almost  all  their  power 
to  review  unconstitutional  acts  of  the  legislature. 
So  far  as  this  decision  was  based  on  the  constitution 
of  New  Hampshire,  there,  was  no  right  of  review 
in  the  Supreme  Court.  Yet  Webster's  argument 
there,  which  was  made  in  January,  1818,  called  at- 
tention to  this  fundamental  error,  because  the  theory 
on  which  it  proceeded  had  really  led  the  Court  to 
its  decision  on  the  question  of  contract.  He  then 
proceeded  to  point  out  that  the  charter  had  every 
element  of  a  contract.  "There  is  something  to  be 
contracted  .about,  there  are  parties,  and  there  are 

3  Dartmouth  College  vs.  Woodward,  4  Wheaton's  Reports,  518. 
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plain  terms  in  which  the  agreement  of  the  parties 
on  the  subject  of  the  contract  is  expressed.  There 
are  mutual  considerations  and  inducements."  4  The 
decision  of  the  Court,  which  was  delivered  by  Chief- 
Justice  Marshall  the  following  term,  February, 
1 8 19,  followed  Mr.  Webster's  argument  very  closely. 

The  case  had  been  felt  to  be  of  national  impor- 
tance. It  had  attracted  attention  throughout  the 
Union,  and  his  masterly  argument  placed  him  at 
once  among  the  leading  members  of  the  bar  of  the 
United  States,  a  position  which  he  maintained  till 
his  death.5  For  this  position  he  had  every  gift  that 
nature  could  bestow.  He  was  somewhat  above  the 
average  height,  broad-shouldered,  deep-chested,  with 
swarthy  complexion,  black  hair,  penetrating  eyes,  a 
voice  of  extraordinary  compass  and  flexibility,  every 
modulation  of  which  was  as  perfectly  at  his  com- 
mand as  were  the  strings  of  Paganini's  violin  under 
the  hands  of  their  great  master.  He  was  the  only 
man  in  American  history,  to  whom  during  his  life 
the  epithet  of  "godlike"  was  applied;  and  in  his  case 
it  excited  no  adverse  comment. 

As  a  young  man,  he  had  thoroughly  mastered  the 
principles  of  the  law.  He  grew  up  among  men  who 
had  felt  keenly  the  inadequacy  of  the  old  Confed- 
eracy, and  were  warm  advocates  of  the  Constitution 
which  was  adopted  by  the  United  States,  and  went 

4  Webster's  Works,  vol.  V,  497. 

6  Chief-Justice  Ambrose  Spencer  wrote  of  him  in  January,  1834, 
"  He  is  regarded  both  in  Europe  and  America,  as  the  first  statesman 
of  the  land  and  the  greatest  lawyer  of  the  age." 
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into  effect  in  1789.  His  own  studies  led  him  to  real- 
ize that  such  a  Constitution,  if  it  were  to  be  perma- 
nent as  a  framework  for  the  government  of  a  great 
nation,  must  be  interpreted  in  a  broad  sense,  and 
that  only  thus  could  that  control  of  the  courts  be 
maintained  over  unconstitutional  legislation,  which 
for  the  first  time  in  human  history  the  courts  of  this 
country  assumed,  and  which  they  have  ever  since 
exercised.  In  dealing  with  the  questions  of  con- 
struction that  arose  from  time  to  time,  Webster 
showed  himself  a  man  of  genius;  a  great  original 
thinker.  He  quickly  saw  the  fundamental  princi- 
ples on  which  alone  the  government  of  the  United 
States  could  be  maintained,  and  he  had  the  power  of 
expression,  clear  statement,  and  forcible  argument, 
which  enabled  him  to  convince  courts  of  the  sound- 
ness of  his  conclusions.  It  is  not  too  much  to  say 
that  to  him,  as  much  as  to  Chief-Justice  Marshall, 
the  country  owes  the  establishment  of  the  principles 
of  constitutional  construction  upon  which  alone  the 
continuance  and  growth  of  our  Union  was  possible. 

In  August,  1 816,  Webster  removed  to  Boston. 
His  term  as  a  member  of  the  House  of  Representa- 
tives ended  March  3,  18 17,  and  from  that  time  until 
1823  he  was  in  the  full  tide  of  practice  in  the  courts 
of  Massachusetts  and  in  the  Supreme  Court  of  the 
United  States.  His  professional  earnings,  which  in 
Portsmouth  had  rarely  if  ever  exceeded  $3,000  a 
year,  rose  to  about  $20,000  a  year,  at  a  time  when 
the  fees  paid  to  our  counsel  were  far  less  than  they 
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are  to-day.  Mr.  Curtis,  in  his  life  of  Webster,  esti- 
mates that  they  were  at  the  time  referred  to  about 
half  of  what  would  customarily  be  paid  in  1869. 
Perhaps  it  may  be  fair  to  say  that  the  average  rate 
for  leading  counsel  has  doubled  since  Curtis  wrote.6 

Mr.  Webster's  life  in  Boston  during  these  five 
years  was  most  happy.  His  domestic  and  social  re- 
lations were  all  that  the  heart  of  man  could  wish. 
Perhaps  there  never  was  a  man  in  this  country  who 
united  to  such  a  degree  grace  and  charm  of  manner 
in  social  intercourse  with  dignity  and  power  in  pub- 
lic life.  He  was  in  sympathy,  not  only  with  his 
wife  and  children,  but  with  his  friends,  with  the 
fishermen  of  Marshfield,  with  the  farmers  of  Frank- 
lin, with  the  leaders  of  the  bar,  and  with  the  states- 
men of  his  country. 

The  next  great  case  which  he  was  called  upon  to 
argue  in  the  Supreme  Court,  was  McCulloch  vs. 
Maryland.7  This  involved  the  validity  of  an  act  of 
the  legislature  of  Maryland  taxing  the  branch  bank 
of  the  United  States  which  was  doing  business  in 
Maryland.  The  tax  was  imposed  in  the  form  of 
stamps.  McCulloch,  the  cashier  of  the  branch  bank, 
was  indicted  for  a  violation  of  its  provisions.  The 
Court  of  Appeals  of  Maryland  sustained  the  validity 

6  It  is  a  curious  illustration  of  the  difference  in  the  manner  of  work 
between  that  time  and  the  present,  that  in  October,  1826,  Webster  took 
down  in  his  own  handwriting  a  deposition  in  perpetuam  rei  memoriam. 
This  is  preserved  in  the  library  of  the  New  Hampshire  Historical 
Society. 

7  4  Wheaton's  Reports,  316. 
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of  the  act,  and  a  writ  of  error  was  sued  out  from  the 
Supreme  Court  of  the  United  States.  The  argu- 
ment continued  from  the  22d  to  the  27th  of  Febru- 
ary, and  from  the  1st  to  the  3d  of  March,  1819. 
Webster's  argument  contained  the  famous  proposi- 
tion which  was  quoted  by  Chief-Justice  Marshall  in 
his  decision,  and  indeed  formed  its  basis :  "A  power 
to  tax  is  a  power  to  destroy."  The  argument  and  the 
decision  proceeded  distinctly  upon  the  propositions ; 
first,  that  the  charter  of  a  national  bank  was  within 
the  power  of  congress,  because  it  was  a  reasonable 
and  appropriate  method  of  administering  the 
finances  of  the  nation  over  which  congress  had  juris- 
diction, and  that  the  method  of  administration  under 
the  constitution  was  left  to  the  sound  judgment  of 
congress ;  second,  that  the  states  could  not  in  any  way 
control  or  limit  the  exercise  of  this  power. 

Now  that  the  financial  business  of  the  country  has 
in  chief  part  for  forty  years  been  carried  on  by 
national  banks,  it  seems  surprising  that  the  consti- 
tutional right  to  charter  them  should  ever  have  been 
questioned.  This  is  one  of  the  fundamental  princi- 
ples of  our  constitution,  for  the  original  vindication 
of  which  successfully  in  the  courts,  we  must  recur  to 
the  argument  of  Webster.  In  truth,  had  he  failed 
in  the  great  cases  to  which  attention  will  be  called 
in  the  course  of  this  article,  and  the  decisions  of  the 
court  been  otherwise,  the  constitution  of  our  govern- 
ment would  have  proved  totally  inadequate  to  main- 
tain the  union  of  the  states. 
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While  thus  attaining  a  position  as  the  first  con- 
stitutional lawyer  of  the  country,  Webster,  in  his 
oration  at  Plymouth  on  the  220"  of  December,  1820, 
showed  that  he  was  its  first  orator.  John  Adams 
said  of  this  great  oration:  "Mr.  Burke  is  no  longer 
entitled  to  the  praise  of  the  most  consummate  orator 
of  modern  times."  What  distinguishes  not  only  this 
but  all  of  Mr.  Webster's  great  orations,  is  his  mas- 
tery of  the  fundamental  principles  of  government 
and  of  the  human  heart.  No  man  ever  saw  more 
clearly  the  way  in  which  history  is  the  result  of  the 
passions  and  the  emotions  of  man. 

In  1822,  before  the  Circuit  Court  of  the  United 
States  in  Massachusetts,  Webster's  argument  in  La 
Jeune  Eugenie,8  convinced  Judge  Story  that  there 
had  been  a  new  principle  added  to  the  law  of  na- 
tions, namely,  the  unlawfulness  of  the  African  slave 
trade.  One  hundred  years  before,  this  trade  had 
been  practised  by  all  nations.  Most  civilized  na- 
tions, before  1822,  had  passed  laws  prohibiting  it. 
These  laws  were  evaded  by  pretended  changes  of  the 
nationality  of  the  slavers.  In  the  case  of  La  Jeune 
Eugenie,  it  was  argued  by  counsel  for  the  slave  ship 
which  had  been  seized  by  an  American  vessel  com- 
manded by  Decatur,  that  she  was  a  French  ship,  and 
could  not  be  seized  by  an  American  cruiser  or  pun- 
ished in  the  United  States  court,  for  a  breach  of 
French  law.  Webster's  argument  was  that  the  com- 
mon consent  of  civilized  nations  to  prohibit  the  slave 

8  2  Mason's  Reports,  409. 
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trade,  had  made  the  prohibition  a  part  of  the  law  of 
nations,  and  Judge  Story  so  held.  This  marked  a 
distinct  advance  in  international  law.  It  was  one 
of  those  steps  in  advance  which  are  made,  only  as 
the  result  either  of  great  ability  in  the  argument  of 
counsel,  or  equal  ability  in  the  court  before  whom 
the  cause  comes  for  argument.  Unfortunately,  in 
the  case  of  the  slave  trade,  when  the  question  came 
before  the  Supreme  Court  of  the  United  States,  it 
was  not  argued  by  Mr.  Webster  in  support  of  the 
capture,  and  an  equally  divided  court  affirmed  the 
judgment  of  the  District  Court  restoring  the  negroes 
who  had  been  captured  from  a  Spanish  slave  ship  by 
an  American  frigate.9 

In  1822  Mr.  Webster  was  elected  a  member  of  the 
House  of  Representatives  from  the  city  of  Boston, 
and  took  his  seat  in  December,  1823. 

His  next  cause  which  left  its  permanent  impress 
on  the  history  of  the  country  was  Gibbons  vs.  Og- 
den.10  The  legislature  of  New  York,  in  order  to 
reward  the  inventive  genius  of  Robert  Fulton,  and 
the  enterprise  of  his  friend  and  associate,  Robert 
Livingston,  passed  acts  giving  to  them  and  their  asso- 
ciates, a  monopoly  of  traffic  by  steam  vessels  on  the 
inland  waters  of  New  York,  and  prohibiting  all  per- 
sons from  navigating  those  waters  in  steam  vessels, 
unless  they  should  first  obtain  a  license  from  Fulton 
and  Livingston.     Gibbons,  a  citizen  of  Georgia,  un- 

9  The  Antelope,  10  Wheaton's  Reports,  66  (1825). 

10  9  Wheaton's  Reports,  1  (1824). 
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dertook  to  challenge  the  validity  of  this  legislation, 
and  ran  a  steam  ferryboat  from  Elizabethport  to 
New  York.  Ogden,  who  had  a  grant  from  Living- 
ston and  Fulton,  filed  a  bill  in  the  New  York  Court 
of  Chancery  to  restrain  him.  The  injunction  was 
granted.  It  was  sustained  by  the  Court  of  Errors, 
and  the  case  went  to  the  Supreme  Court  of  the 
United  States.  Webster  long  afterwards,  when 
asked  by  a  friend  which  in  his  judgment  was  the 
greatest  argument  he  had  ever  made,  answered  that 
the  arguments  which  had  given  him  the  most  satis- 
faction were  those  in  this  case  and  in  the  Dartmouth 
College  case.  He  vindicated  in  clear  language,  and 
with  forcible  reasoning,  the  right  of  the  people  of 
New  York,  as  well  as  of  the  other  states  "to  be  pro- 
tected against  this  monopoly.  It  was  one  of  the  ob- 
jects for  which  they  agreed  to  this  constitution,  that 
they  should  stand  on  equality  of  commercial  rela- 
tions, and  if  the  government  should  not  ensure  them 
that,  the  promise  made  to  them  on  its  behalf,  could 
not  be  performed." n  The  court  followed  Web- 
ster's argument,  and  held  the  Acts  in  question  uncon- 
stitutional. Then  first  did  the  Supreme  Court, 
speaking  through  the  great  Chief-Justice  Marshall, 
declare  the  supremacy  of  congress  over  the  regula- 
tion of  interstate  commerce. 

In  1824  he  introduced  and  carried  through  con- 
gress what  was  really  a  criminal  Code  for  the  United 
States.    The  act  was  finally  approved  in  1825,  an^ 

11  Webster's  Works,  vol.  VI,  18; 
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remained  for  many  years  a  satisfactory  codification 
of  that  branch  of  the  law. 

June  17,  1825,  he  delivered  his  first  Bunker  Hill 
oration  on  the  fiftieth  anniversary  of  the  battle. 
This  contained  the  famous  address  to  the  veterans 
of  the  battle,  who  sat  about  him  on  the  platform,  be- 
ginning: "Venerable  men,  you  have  come  down  to 
us  from  a  former  generation."  It  is  an  interesting 
illustration  of  the  way  in  which  Webster's  mind 
worked,  that  the  actual  composition  of  the  greater 
part  of  this  oration  took  place  while  he  was  fishing 
in  the  Marshpee  river.  His  companion  was  paying 
more  attention  to  the  trout,  and  was  suddenly 
aroused  by  the  tones  of  Mr.  Webster's  voice :  "Ven- 
erable men,  you  have  come  down  to  us  from  a  former 
generation."  His  hook  was  hanging  on  a  twig,  his 
line  was  loose,  he  was  waist-deep  in  the  water. 
Afterwards  he  wrote  out  the  thoughts  thus  formed. 
The  oration  was  read  everywhere  in  this  country, 
and  Lafayette  tells  us  that  it  was  translated  "in 
French  and  other  languages,  to  the  great  profit  of 
European  readers." 

In  1826,  by  an  extraordinary  coincidence,  Adams 
and  Jefferson  died  on  the  Fourth  of  July.  Mr.  Web- 
ster's oration  on  their  death,  delivered  shortly  after- 
wards, is  worthy  to  rank  with  the  two  to  which  refer- 
ence has  already  been  made.  They  are  master- 
pieces of  English  literature. 

During  his  service  in  congress,  he  was  frequently 
engaged  as  counsel  in  the  Supreme  Court  of  the 
20 
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United  States,  and  was  also  leading  counsel  for  the 
claimants  under  the  treaty  for  the  annexation  of 
Florida,  in  18 19.  In  the  library  of  the  Historical 
Society  of  New  Hampshire,  there  is  preserved  the 
agreement  between  him  and  many  of  the  claimants, 
dated  July  27,  1821,  by  which  he  undertook  their 
business  for  a  counsel  fee  of  five  per  cent  on  the  re- 
covery.12 

In  1827,  Mr.  Webster  was  elected  senator  from 
Massachusetts,  by  an  almost  unanimous  vote,  and 
served  as  such  until  1841.  Very  shortly  after  his 
election,  and  in  January,  1828,  he  had  the  great  mis- 
fortune to  lose  his  wife.  Their  relations  had  always 
been  most  tender  and  affectionate,  and  the  calamity 
to  him  and  to  his  children  was  great. 

In  1824  and  1828,  the  question  of  tariff  had  be- 
come prominent  in  congress.  Mr.  Clay  was  advo- 
cating what  he  called  "protection  to  American  in- 
dustry." The  rates  of  duty  levied,  especially  by  the 
tariff  of  1828,  were  much  less  than  those  of  the  tar- 
iff now  in  force  (1906),  but  they  were  much  higher 
than  any  that  had  been  levied  from  the  foundation 
of  the  government,  and  excited  great  opposition  in 
the  South,  the  interests  of  which  at  that  time  were 
mainly  agricultural.  Some  of  the  southern  leaders, 
particularly  Mr.  Calhoun,  claimed  that  a  protective 
tariff  was  unconstitutional,  and  that  it  was  competent 

12 In  this  it  is  stipulated  "that  he  will  undertake  for  none  whose 
losses  happened  from  illicit  trade,  the  slave  trade  or  any  offence  against 
the  law  of  nations,  and  generally  for  none  whose  claim  is,  in  his  judg- 
ment, inadmissible  under  the  treaty." 
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for  any  one  of  the  states  to  refuse  obedience,  or,  as 
the  phrase  was  "to  nullify"  the  law.  Calhoun  was 
at  the  time  Vice-President  of  the  United  States,  and 
the  most  prominent  senator  from  South  Carolina  was 
Robert  Y.  Hayne.  He  took  occasion,  while  a  debate 
was  going  on  in  the  senate  on  some  resolutions  intro- 
duced by  Senator  Foot,  of  Connecticut,  in  reference 
to  public  lands,  to  make  an  attack  upon  New  Eng- 
land, upon  the  policy  of  the  protective  tariff,  and 
to  advocate  the  doctrine  of  nullification.  In  the 
morning,  Webster  was  in  attendance  in  the  Supreme 
Court,  waiting  for  the  case  of  Carver  vs.  Astor's 
Lessee.13  This  case  involved  the  construction  of  a 
marriage  settlement,  and  the  old  English  law  of 
shifting  uses  and  executory  limitations.  It  also  in- 
volved technical  questions  as  to  the  delivery  of  a 
deed  and  the  effect  of  recitals  in  it.  Nothing  shows 
more  clearly  the  extraordinary  compass  of  Webster's 
acquirements  and  the  grasp  of  his  intellect,  than  the 
fact  that  he  was  able  to  go  at  once  from  the  argument 
of  such  a  case  as  this,  to  his  famous  reply  to  Hayne. 
This  latter  was  delivered  on  the  26th  of  January, 
1830.  Hayne's  speech  had  been  telling,  but  Web- 
ster's was  generally  felt  to  be  a  complete  refutation 
of  the  argument  for  nullification,  as  well  as  a  manly 
and  effective  reply  to  his  attack  upon  New  England. 
The  truth  was  that  Hayne  was  wrong  in  his  history, 
as  well  as  in  his  law.  As  Jefferson  said  to  Webster 
in  1824:     "Throughout  the  whole  revolution,  Vir- 

13  4  Peters'  Reports,  1. 
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ginia  and  the  four  New  England  States  voted  to- 
gether; indeed  they  made  the  revolution."  li 

The  nullification  argument  was  more  fully  stated 
afterwards  by  Calhoun,  and  will  be  referred  to  later, 
when  the  debate  on  the  Force  bill  comes  to  be  con- 
sidered. 

While  thus  engaged  in  congress  and  in  court,  there 
was  still  the  family  to  be  considered.  It  was  during 
this  time  that  Webster  first  went  to  the  Adams  farm 
at  Marshfield,  on  Massachusetts  Bay,  which  he  after- 
wards purchased,  and  which  was  his  home  at  the 
time  of  his  death.  Here  he  found  a  congenial  place 
for  his  favorite  amusements  of  gunning  and  fishing, 
and  a  great  farm,  with  many  beautiful  trees,  where 
his  young  children  had  all  the  delights  of  country 
life. 

In  December,  1829,  Webster  married  Caroline, 
the  daughter  of  Jacob  Leroy,  a  New  York  mer- 
chant. The  new  relation  existed  most  happily  dur- 
ing the  remainder  of  his  life,  and  Webster's  children 
came  to  consider  Mrs.  Webster  as  not  only  a  friend, 
but  as  taking  a  mother's  place. 

In  1832  General  Jackson  entered  upon  that  course 
of  opposition  to  the  United  States  Bank  which  caused 
the  country  so  much  financial  distress,  and  was  one 
of  the  main  factors,  coupled  no  doubt  with  the  gen- 
eral speculation  in  land,  which  led  to  the  panic  of 

14  Curtis's  Life  of  Webster,  vol.  I,  226. 

The  original  memorandum  of  this  conversation  is  in  the  library  of 
the  New  Hampshire  Historical  Society. 
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1837,  and  the  suspension  of  specie  payments  in  that 
year.  Jackson  refused  to  submit  to  the  decision  of 
the  Supreme  Court  in  McCulloch  vs.  Maryland, 
that  the  charter  of  such  a  bank  was  constitutional, 
declared  that  he  had  sworn  to  support  the  constitu- 
tion "as  he  understands  it,  and  not  as  it  is  understood 
by  others"  and  that  it  was  as  much  his  duty  to  decide 
the  constitutionality  of  the  Act  as  it  was  that  of  the 
Supreme  Court.15 

One  of  the  most  masterly  of  Webster's  arguments 
was  that  delivered  in  the  senate  in  opposition  to  the 
Presidential  veto  of  the  bill  rechartering  the  bank, 
which  had  passed  both  Houses  of  Congress.  Un- 
fortunately for  the  country,  the  bill  did  not  command 
a  two-thirds  vote,  and  failed  to  take  effect. 

In  November,  1832,  the  State  Convention  in  South 
Carolina  adopted  an  ordinance  declaring  the  rev- 
enue laws  of  the  United  States  to  be  invalid  within 
the  limits  of  that  state,  and  the  legislature  passed 
Acts  for  the  enforcement  of  this  ordinance,  and  pro- 
viding severe  punishments  for  any  collectors  or  other 
United  States  officials  who  might  undertake  to  en- 
force the  tariff  laws.  The  President  met  this  with  a 
proclamation  that  the  laws  would  certainly  be  en- 
forced, and  on  the  16th  of  January,  1833,  he  sent 
a  special  message  to  Congress  asking  the  passage  of 
an  Act  to  enable  him  to  meet  the  emergency.    The 

15  In  the  author's  possession  is  a  medal  struck  at  the  time  with  a 
head  of  Jackson  on  one  side,  and  on  the  other  is  a  balky  mule,  with 
the  inscription —"  The  Constitution  as  I  understand  it." 


310  DANIEL  WEBSTER  [1782 

Act  was  introduced  and  came  to  be  known  as  the 
Force  bill.  In  opposition  to  this  Calhoun  delivered 
his  famous  argument,  which  was  in  brief,  that  the 
constitution  was  a  compact  between  the  states,  and 
that  in  all  cases  of  compact  where  there  was  no  com- 
mon sovereign,  each  party  must  judge  for  itself  of 
alleged  violation.  In  opposition  to  this  Webster 
demonstrated  that  the  constitution  was  not  a  compact 
between  the  states,  but  created  a  new  central  govern- 
ment with  complete  authority  in  all  its  branches,  that 
nothing  could  dissolve  the  relation  thus  created  be- 
tween the  states  but  revolution;  that  "there  is  a  su- 
preme law,  consisting  of  the  constitution  of  the 
United  States,  acts  of  congress  passed  in  pursuance 
of  it,  and  treaties;  and  that  in  cases  not  capable  of 
assuming  the  character  of  a  suit  in  law  or  equity, 
Congress  must  judge  of  and  finally  interpret  this  su- 
preme law  so  often  as  it  has  occasion  to  pass  acts  of 
legislation;  and  in  cases  capable  of  assuming,  and 
actually  assuming,  the  character  of  a  suit,  the  Su- 
preme Court  of  the  United  States  is  the  final  inter- 
preter." 16 

The  argument  which  in  his  reply  to  Hayne  and 
the  reply  to  Calhoun,  he  thus  delivered  in  the  senate 
of  the  United  States,  he  had  frequent  occasion  in 
various  forms  to  repeat  in  later  years.  It  is  not  too 
much  to  say  that  he  convinced  the  judgment  and 
conscience  of  the  people  of  the  northern  states,  and 
that  more  than  any  other  one  cause,  his  argument 

16  Webster's  Works,  vol.  Ill,  464,  465. 


1 852]  DANIEL  WEBSTER  311 

created  the  sentiment  of  nationality  which  carried 
us  successfully  through  the  war  of  secession.  It  is 
certain  that  the  Force  bill,  which  passed  the  senate 
February  20,  1833,  owed  its  passage  to  the  support 
of  Webster.  Nothing  is  more  honorable  to  him  than 
the  fact  that  though  opposed  to  the  general  policy 
of  the  Administration,  and  judging  that  in  its  rela- 
tion to  the  finances  of  the  country  its  acts  were  most 
injurious,  he  still  gave  the  President  the  most  cordial 
support  in  this  measure,  which  he  felt  to  be  for  the 
public  benefit.  There  is  perhaps  no  instance  in 
American  history  in  which  the  leading  statesman 
opposed  in  general  politics  to  an  administration,  has 
given  it  such  support.  Certainly  during  Mr.  Cleve- 
land's second  administration,  when  he  stood  cour- 
ageously for  the  maintenance  of  the  gold  standard,  he 
received  no  support  from  his  political  adversaries  in 
congress. 

While  the  Force  bill  was  pending,  Mr.  Clay  was 
engaged,  in  conference  with  Mr.  Calhoun,  in  the 
preparation  of  a  compromise  tariff  bill,  which  in- 
volved a  gradual  reduction  of  the  tariff  to  a  revenue 
basis.  This  measure  also  passed  both  houses  of  Con- 
gress, and  received  the  approval  of  the  President. 

In  1835  Mr.  Webster's  name  was  first  presented 
for  the  presidency  by  the  State  of  Massachusetts. 
That  he  did  desire  to  fill  that  office  is  undoubted. 
His  ambition  in  this  respect  has  been  censured,  most 
unjustly.  As  Mr.  Gladstone  said  of  official  position 
under  the  English  Government:     "The  holding  it 
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gives  to  the  possessor  greater  opportunities  for  pub- 
lic usefulness  than  are  possible  out  of  office."  But 
Webster,  while  always  popular  with  the  people,  and 
always  followed  and  listened  to  by  great  mutitudes, 
whenever  he  spoke  in  public,17  was  too  independent 
a  man,  and  too  little  inclined  to  compromise  and 
curry  favor  with  politicians,  to  win  their  support; 
and  he  never  at  any  time  had  more  than  a  minority 
vote  as  a  candidate  in  any  national  convention.  In 
1840,  when  the  Whigs,  giving  up  Clay,  whom  they 
had  nominated  for  two  successive  terms,  and  who  had 
been  defeated  by  Jackson  and  by  Van  Buren,  nomi- 
nated Harrison  for  the  presidency,  the  nomination  for 
the  vice-presidency  was  offered  to  Mr.  Webster.  By 
this  time  the  results  of  Jackson's  attack  upon  the  lead- 
ing bank  of  the  country,  and  its  consequent  failure, 
and  the  general  commercial  distress  of  1837  and  fol- 
lowing years,  to  which  reference  has  already  been 
had,  made  it  as  certain  as  any  future  event  could  be, 
that  the  Whigs  would  carry  the  next  election.  It  was 
a  public  misfortune  that  at  such  a  time  they  should 
have  nominated  for  the  presidency  an  old  man,  whose 
principal  title  to  fame  was  his  success  in  the  battle  of 
Tippecanoe,  nearly  thirty  years  before.  It  is  inter- 
esting to  speculate  what  would  have  been  the  result 
if  Mr.  Webster  had  accepted  the  nomination  for  the 
vice-presidency.     Harrison  found  himself  unable  to 

17  An  interesting  account  of  one  of  these  occasions  when  Webster 
was  on  his  way  to  Washington  through  Baltimore  is  given  in  the 
Life  of  Horace  Binney,  p.  120. 
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endure  the  responsibilities  of  his  office.  He  was 
overwhelmed  by  that  rush  for  removals  from  and 
appointments  to  office  which  Jackson  had  introduced, 
and  which  destroyed  the  stability  of  the  civil  ad- 
ministration of  the  government  which  had  prevailed 
from  Washington  to  Jackson,  and  which  never  was 
restored  until  the  passage  in  1882  of  the  Civil  Serv- 
ice Act,  commonly  know  as  the  Pendleton  bill.  So 
the  old  general  died  after  he  had  been  in  office  but  a 
month. 

The  Whigs  had  shown  a  singular  want  of  wis- 
dom, not  only  in  the  selection  of  a  candidate  for  the 
presidency,  but  in  selecting  for  the  vice-presidency 
a  man  who  was  in  no  respect  committed  to  the  prin- 
ciples of  the  party,  John  Tyler,  of  Virginia.  Har- 
rison had  appointed  Webster  as  his  Secretary  of 
State,  and  when  Harrison  died,  Tyler  requested  the 
cabinet  to  remain. 

At  this  time  a  bitter  controversy  had  arisen  be- 
tween the  United  States  and  Great  Britain  in  refer- 
ence to  the  northern  boundary  between  the  two  coun- 
tries, especially  that  separating  the  state  of  Maine 
from  Canada.  So  many  ill-tempered  speeches  had 
been  made  on  both  sides  of  the  Atlantic,  and  public 
feeling  had  risen  to  such  a  point,  that  war  seemed 
imminent.  Webster  undertook  the  negotiation  of  a 
treaty,  and  a  special  envoy  was  sent  from  Great 
Britain  to  make  the  endeavor  on  the  part  of  that 
country.  Lord  Ashburton  and  Mr.  Webster  did 
negotiate  a  treaty,  which  was  ratified  by  the  senate 
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in  1843,  and  which  established  the  present  boundary 
between  the  two  countries  on  the  northeast.  It  was 
in  the  nature  of  a  compromise,  each  country  conced- 
ing something  for  the  sake  of  peace.  The  result  has 
proved  that  the  United  States  received  far  more  than 
they  conceded.  The  negotiation  of  this  treaty  kept 
Webster  in  Tyler's  cabinet  long  after  the  other  Whig 
members  had  resigned. 

Meanwhile  a  controversy  arose  between  President 
Tyler  and  congress,  in  reference  to  the  chartering  of 
a  national  bank.  Tyler  with  astonishing  disregard 
of  the  party  platform  on  which  he  was  elected,  ve- 
toed the  act  which  was  passed  for  this  purpose.  In- 
deed during  his  administration,  Tyler  entirely  de- 
serted the  party  which  elected  him,  and  in  concert 
with  many  of  the  southern  leaders,  promoted  a 
scheme  for  the  annexation  of  Texas.  This  Republic 
had  achieved  its  independence  from  Mexico,  and  was 
for  several  years  a  separate  state.  The  southern 
leaders  felt  a  great  opportunity  was  offered  by  its  im- 
mense territory  to  extend  the  area  of  slavery,  and 
ambition  for  territorial  aggrandizement  led  many  of 
the  northern  people  to  join  with  them  in  favoring 
the  annexation.  The  Whig  party  had  opposed  the 
extension  of  the  area  of  slavery.  Tyler  disregarded 
this,  and  negotiated  a  treaty  for  the  annexation  of 
Texas.  This  was  not  ratified  by  the  Senate.  Then 
a  plan  was  contrived  for  its  annexation  by  joint  reso- 
lution. The  resolution  passed  the  House  in  the  lat- 
ter part  of  1844.    At  first  it  was  thought  that  it 
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could  not  possibly  pass  the  Senate,  but  executive  in- 
fluence in  the  form  of  patronage  was  brought  to 
bear  upon  Jarnegin  of  Tennessee,  and  in  opposition 
to  his  previous  speeches,  he  gave  a  casting  vote  in 
favor  of  the  joint  resolution,  which  on  the  first  of 
March,  1845,  three  days  before  the  close  of  the  Tyler 
administration,  annexed  Texas. 

If  Webster  had  been  in  Tyler's  place,  all  this 
would  have  been  impossible.  The  annexation  of 
Texas  led  to  the  Mexican  War.  The  results  of  that 
war  led  to  the  compromise  measures  of  1850,  >  and 
were  the  precursors  of  that  strife  which  resulted  in 
the  war  of  secession. 

As  soon  as  the  Ashburton  treaty  was  ratified,  and 
before  Tyler  made  any  demonstration  in  favor  of 
annexing  Texas,  Webster  resigned  his  position  as 
Secretary  of  State,  and  returned  to  his  practice  at 
the  bar  in  Boston.  The  most  important  cases  which 
he  argued  during  the  period  that  has  been  referred 
to  were  the  Bank  of  Augusta  vs.  Earle,18  the  Girard 
Will  case,19  and  the  Boundary  case  between  Rhode 
Island  and  Massachusetts.20 

In  the  former  he  vindicated  successfully,  revers- 
ing the  decisions  below,  the  doctrine  that  the  states 
of  the  Union,  as  between  themselves,  were  bound  by 
the  rules  of  comity  that  prevail  between  nations,  and 
consequently  that  a  corporation  incorporated  under 

18  13  Peters'  Reports,  519  (1839)- 
"2  Howard's  Reports,  127   (1844)- 
2°  4  Howard's  Reports,  591   (184s). 
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the  laws  of  one  state  had  the  right  to  make  contracts 
in  another. 

In  the  Girard  case  he  assailed  the  validity  of  the 
devise  in  the  will  of  Stephen  Girard,  which  pro- 
vided for  the  founding  of  the  college  which  bears 
his  name,  on  the  ground  that  it  prohibited  Christian 
teaching,  and  was  against  public  policy.  The  case 
was  argued  in  February,  1844.  Mr.  Binney,  for  the 
city  of  Philadelphia,  contested  the  construction  put 
upon  the  will  by  counsel  for  the  contestants,  and 
argued  that  it  did  not  forbid  Christian  teaching,  but 
only  teaching  by  ordained  ministers.  The  Court  so 
held,  and  sustained  the  devise.21 

Perhaps  nowhere  in  our  language  is  there  a  more 
clear  and  persuasive  statement  of  the  importance  of 
Christianity  "not  only  to  the  spiritual  welfare  of  man 
but  to  the  safety  and  prosperity  of  human  society."  2Z 
The  argument  attracted  great  attention,  was  pub- 
lished in  pamphlet  form,  and  widely  circulated. 
Webster  prefixed  to  this  edition  these  words  of 
Plato:  "Socrates.  To  act  justly  and  wisely  (both 
you  and  the  State)  you  must  act  according  to  the 
will  of  God." 

This  argument  contains  the  fullest  statement  of 
Webster's  religious  convictions  to  be  found  in  his 
published  works.  But  every  student  of  them  knows 
that  whenever  fitting  opportunity  occurs,  there  is  a 

21  An  interesting  account  of  this  argument  is  in  the  Life  of  Horace 
Binney,  pp.  220-227. 

22  Writings  and  Speeches  of  Webster   (Ed.  1903),  vol.  XI,  163. 
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reverent  acknowledgment  of  the  power  and  goodness 
of  God,  and  a  vigorous  expression  of  the  duty  of 
man.  As  he  said  in  his  argument  in  the  Knapp 
case,23  "A  sense  of  duty  pursues  us  ever.  It  is  omni- 
present, like  the  Deity.  If  we  take  to- ourselves  the 
wings  of  the  morning,  and  dwell  in  the  uttermost 
parts  of  the  sea,  duty  performed  or  duty  violated  is 
still  with  us,  for  our  happiness  or  our  misery." 

Webster  was  not  of  Puritan  stock.  There  was 
nothing  of  the  ascetic  in  his  nature.  He  lived  a  full, 
generous,  ample  life.  Scandalous  tales  were  and  are 
afloat  respecting  him.  They  were  circulated  by  ene- 
mies who  did  not  know  him.  But  the  men  who  knew 
him  best  agree  that  these  are  false.  And  any  man  fa- 
miliar with  the  mental  effort  and  physical  strength 
necessary  to  produce  what  Webster  wrote  and  said, 
knows  that  they  cannot  possibly  be  true. 

In  the  beginning  of  1845,  Mr.  Webster  was  again 
elected  to  the  United  States  senate  from  Massachu- 
setts. He  took  his  seat  on  the  fourth  of  March. 
During  this  session,  an  attempt  was  made  to  provoke 
a  war  between  Great  Britain  and  the  United  States 
on  the  question  of  the  northwestern  boundary.  Mr. 
Webster's  familiarity  with  the  subject,  growing  out 
of  the  negotiation  of  the  Ashburton  treaty,  put  him 
in  a  position  to  present  the  facts  of  the  case  to  the 
senate  and  to  the  people,  and  his  services  in  this  re- 
gard were  successful.  Meanwhile  the  annexation  of 
Texas,  as  was  naturally  to  be  expected,  had  brought 

23  Writings  and  Speeches  of  Webster   (Ed.  1903),  vol.  XI,  105. 
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on  a  war  with  Mexico.  Webster's  youngest  son 
Edward,  went  into  the  army,  and  died  in  Mexico  in 
January,  1848.  He  was  a  man  of  brilliant  talent, 
who  seemed  to  have  inherited  much  of  his  father's 
ability,  and  the  loss  was  felt  most  keenly  by  him  and 
his  children. 

In  the  same  year,  one  of  the  successful  generals  of 
the  Mexican  War,  Zachary  Taylor,  was  nominated 
by  the  Whigs  for  the  presidency,  and  was  elected. 
His  election  was  probably  due  in  large  measure  to 
the  nomination  by  those  Democrats  who  had  opposed 
the  annexation  of  Texas,  of  Martin  Van  Buren,  as 
the  Free  Soil  candidate.  He  indeed  received  more 
votes  in  his  own  state  of  New  York  than  the  regular 
Democratic  candidate,  General  Cass.  Webster  him- 
self, with  his  usual  magnanimous  spirit,  had  done  all 
in  his  power  to  promote  the  nomination  of  Henry 
Clay  for  the  presidency.  But  the  feeling  in  the  con- 
vention was  that  Taylor's  distinction  in  the  War  was 
a  sufficient  reason  for  his  nomination. 

November  22d,  1848,  answering  a  suggestion  of 
his  friend,  Hiram  Ketchum,  in  regard  to  his  possible 
influence  with  the  incoming  Whig  administration, 
he  says : 24 

Sometimes  members  of  Congress  obtain  an  influence  with  the 
Executive,  by  assiduity  and  importunity.  These  are  not  ac- 
cordant with  my  habits.  I  could  volunteer  no  advice;  and  in 
the  course  of  things  my  advice  would  be  seldom  asked,  notwith- 
standing that  I  might  be  on  friendly  terms  with  the  President. 

2i  Curtis's  Life  of  Webster,  vol.  II,  350. 
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Again,  the  next  month,  he  writes  his  friend,  Mr. 
Richard  M.  Blatchford : 25 

My  dear  friend,  I  am  old,  and  poor,  and  proud.  All  these 
things  beckon  me  to  retirement,  to  take  care  of  myself,  and,  as 
I  cannot  act  the  first  part,  to  act  none. 

By  the  treaty  of  peace  between  the  United  States 
and  Mexico,  ratified  in  1848,  California  and  New 
Mexico  had  been  annexed  to  the  United  States.  At 
once  the  question  arose  as  to  how  these  territories 
should  be  governed.  That  led  to  a  discussion  of  the 
whole  subject  of  slavery,  and  whether  or  not  slavery 
should  be  prohibited  in  those  territories.  The  anti- 
slavery  feeling  had  been  steadily  growing  in  the 
north.  Undoubtedly  a  great  majority  of  the  people 
in  the  free  states  were  unalterably  opposed  to  the 
extension  of  slavery  to  any  territory  in  which  it  did 
not  exist.  It  was  the  failure  to  appreciate  this  that 
was  the  great  mistake  of  the  South.  On  the  other 
hand,  owing  to  various  causes,  and  especially  no 
doubt  to  the  great  and  profitable  extension  of  the  cul- 
tivation of  cotton  by  slave  labor,  the  southern  leaders 
were  eager  for  the  extension  of  the  area  in  which 
slaves  could  be  held.  Calhoun  brought  forward  the 
proposition  that  the  constitution  of  the  United  States 
gave  slaveholders  the  right  to  carry  to  and  hold  slaves 
in  the  territories  of  the  United  States.  Meanwhile 
gold  had  been  discovered  in  California,  and  great 
numbers  of  people  had  gone  there  to  settle.     The 

2BCurtis's  Life  of  Webster,  vol.  II,  351. 
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population  of  the  territory  quite  justified,  under 
previous  precedents,  its  admission  as  a  state,  and  it 
applied  for  admission  with  a  constitution  prohibiting 
slavery.  Up  to  this  time  it  had  been  the  practice  to 
maintain  an  equal  balance  in  the  senate  in  the  free 
and  slave  states.  In  1849  there  were  fifteen  states 
in  which  slavery  was  prohibited,  and  fifteen  in  which 
it  was  permitted.  The  accession  of  California  as  a 
free  state  would  give  the  free  states  the  majority  in 
the  senate.  This  fact  excited  alarm  in  the  South,  and 
led  to  a  still  more  strenuous  movement  for  the  per- 
mission of  slavery  in  New  Mexico.  The  popular 
excitement  on  both  sides  of  Mason  and  Dixon's  line 
became  great,  and  there  was  good  reason  to  appre- 
hend that  unless  some  compromise  between  the  con- 
flicting views  could  be  arrived  at,  there  would  be 
civil  war. 

One  other  grievance  probably  gave  rise  to  as  much 
popular  feeling  as  any  of  those  that  has  been  men- 
tioned. It  was  one  of  the  promises  of  the  constitu- 
tion itself  that  fugitives  from  slavery  who  might  find 
their  way  to  the  free  states  would  be  returned.  The 
Supreme  Court  had  held  in  Prigg  vs.  Pennsylvania 2G 
that  laws  providing  for  this  return,  which  had  been 
passed  by  some  of  the  states,  were  unconstitutional, 
and  that  it  was  a  matter  for  the  cognizance  of  the 
general  government.  Accordingly  a  bill  for  the  re- 
turn by  the  national  government  of  fugitives  from 
slavery  was  introduced  in  congress.    The  compro- 

26  16  Peters'  Reports,  610  (1842). 
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mise  which  was  finally  agreed  upon,  and  which 
Webster  advocated  in  his  famous  Seventh  of  March 
speech,  was  the  admission  of  California  as  a  free 
state,  the  giving  a  territorial  government  to  New 
Mexico  and  Utah,  with  no  prohibition  of  slavery, 
the  prohibition  of  traffic  in  slaves  in  the  District  of 
Columbia,  and  the  passage  of  a  Fugitive  Slave  law. 
In  addition  to  this,  the  dispute  which  had  existed 
between  the  United  States  and  Texas  as  to  the  bound- 
aries of  that  state  was  settled  by  the  payment  to 
Texas  of  ten  million  dollars,  and  the  cession  to  the 
United  States  of  the  disputed  territory. 

To  appreciate  Mr.  Webster's  position  at  the  time, 
it  must  be  remembered  that  in  common  with  the  ma- 
jority of  the  northern  people,  he  did  not  feel  any  re- 
sponsibility for  the  existence  of  slavery  in  the  south. 
Under  the  constitution,  that  was  a  local  matter,  to  be 
settled  by  the  people  of  the  states.  He  had  consist- 
ently opposed  the  extension  of  the  area  of  slavery, 
but  he  justified  that  part  of  the  compromise  which 
admitted  New  Mexico  and  Utah  without  prohibi- 
tion, on  the  ground  that  the  natural  conditions  of 
those  territories  were  such  that  slavery  could  never 
be  profitable  there,  and  never  would  exist.  It  is 
to  be  noted  that  in  the  winter  of  1860-61  "with  the 
Republican  majority  in  both  branches  of  Congress, 
acts  organizing  the  territories  of  Colorado,  Dakota, 
and  Nevada,  were  passed  without  containing  a  word 
of  prohibition  on  the  subject  of  slavery.  The  Re- 
publican party  took  precisely  the  same  ground  held 
21 
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by  Mr.  Webster  in  1850,  and  acted  from  precisely 
the  same  motives  that  inspired  the  Seventh  of  March 
speech." 27 

In  the  course  of  the  debate,  Webster  urged 
upon  Congress  the  setting  apart  of  the  proceeds  of 
the  land  ceded  by  Virginia  to  the  United  States,  for 
the  purpose  of  effecting  the  colonization  in  Africa 
of  the  negroes  of  the  south.  There  were  many 
northern  men  who  advocated  this  method  of  settling 
the  question,  and  under  their  influence  the  republic 
of  Liberia  was  established  in  Africa  in  1822.  But 
it  turned  out  that  the  negroes  did  not  want  to  go  back 
to  Africa.  Their  labor  was  needed  in  the  South,  and 
colonization,  except  on  a  very  limited  scale,  proved  a 
failure. 

It  is  remarkable  that  no  one  appears  to  have  sug- 
gested at  the  time  the  plan  which  had  proved  suc- 
cessful as  between  Great  Britain  and  her  colonies, 
that  is  to  say,  compensated  emancipation.  This  plan 
Mr.  Lincoln  advocated  very  strongly  during  his  term 
of  office,  and  it  was  a  great  misfortune  that  the  seced- 
ing states  did  not  accept  the  proposition,  and  on  the 
basis  of  it,  accept  his  invitation  to  return  to  the 
Union. 

During  Webster's  last  term  in  the  senate  he  argued 
the  Lexington.28  In  this  he  maintained  successfully 
the  jurisdiction  of  admiralty  over  torts  committed  in 

27  Blaine's  Twenty  Years  in  Congress,  vol.  I,  269,  271. 

28  New  Jersey  Steam  Navigation  Company  vs.  Merchant's  Bank,  6 
Howard's  Reports,  344. 
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maritime  waters.  In  1848  he  argued  the  case  of 
Luther  vs.  Borden.29  In  this  case  the  right  of  the 
people  of  a  state  to  convene  and  make  a  new  consti- 
tution and  form  a  new  government,  without  refer- 
ence to  the  limitations  of  the  existing  constitution, 
came  under  consideration.  The  necessary  limita- 
tions of  a  constitutional  government  were  argued 
fully  by  Mr.  Webster.  The  court  held  that  it  was 
for  the  President,  under  the  Act  of  1795,  to  decide 
what  was  the  regularly  organized  government  of  a 
state,  and  that  his  decision  was  final.  It  was  further 
held,  following  Mr.  Webster's  argument,  that  a  State 
Government,  in  the  presence  of  armed  rebellion,  had 
power  to  declare  martial  law. 

The  most  important  causes  argued  by  him  during 
his  last  term  in  the  Senate,  were  those  known  as  the 
Passenger  Tax  cases.  These  involved  the  validity 
of  acts  of  several  of  the  states,  imposing  a  tax  upon 
each  foreigner  entering  the  United  States,  and  ap- 
plying the  proceeds  of  the  tax  to  the  maintenance  of 
their  immigration  officers. 

There  were  four  arguments  of  the  respective  ap- 
peals (in  1845,  1846,  1847  and  1848)  which  were 
made  necessary  by  the  diversity  of  opinion  that  de- 
veloped among  the  judges.30  The  counsel  for  the 
states  advocated  the  doctrine  which  was  maintained 
by  Chief-Justice  Taney  in  his  dissenting  opinion, 

29  7  Howard's  Reports,  1. 

30  Cases  are  reported,  as  Norris  vs.  City  of  Boston,  7  Howard's  Re- 
ports, 288;  Smith  vs.  Turner,  7  Howard's  Reports,  283. 
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that  traffic  in  passengers  was  not  commerce,  and  was 
not  in  any  respect  subject  to  the  United  States  ju- 
risdiction. In  opposition  to  this  Mr.  Webster  made 
an  argument  which  he  felt  to  be  second  only  in  im- 
portance to  that  in  Gibbons  vs.  Ogden,  and  this  ar- 
gument was  adopted  by  the  majority  of  the  court. 
The  points  decided  in  these  cases  are  clearly  stated 
by  Justice  Wayne 31  in  his  opinion. 

In  1850  General  Taylor  died.  Millard  Fillmore, 
of  New  York,  succeeded  to  the  presidency.  The 
cabinet  was  entirely  changed,  and  Webster  was  ap- 
pointed Secretary  of  State.  During  his  term  he  suc- 
ceeded in  accomplishing  the  release  of  Kossuth  and 
other  Hungarian  refugees  who  had  fled  to  Turkey, 
and  whose  surrender  had  been  demanded  by  the  Aus- 
trian Government.  His  dispatches  contain  a  clear 
and  convincing  statement  of  the  position  of  our  gov- 
ernment with  relation  to  those  of  Europe  and  of  our 
right,  while  avoiding  entangling  alliances  with  for- 
eign Powers,  to  use  our  influence  in  favor  of  free  in- 
stitutions. Such  a  position  was  the  natural  sequence 
of  the  arguments  he  had  used  when  in  Congress  in 
1825,  in  favor  of  Greek  independence,  and  of  recog- 
nizing the  independence  of  the  South  American  re- 
publics. 

During  the  period  between  1850  and  1852,  his 
time  was  so  closely  occupied  with  his  official  duties, 
that  he  could  undertake  very  little  in  court.  The 
last  case  which  he  argued  in  the  Supreme  Court  of 

31 7  Howard's  Reports,  412. 
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the  United  States  was  Van  Rensselaer  vs.  Kearney.32 
This  involved  the  title  to  the  great  Van  Rensselaer 
estate  in  New  York,  and  the  construction  of  the  New 
York  statutes  converting  an  estate  tail  into  a  fee. 

The  last  case  he  tried  was  the  Goodyear  case,  in 
Trenton,  New  Jersey,  in  March,  1852.  This  in- 
volved the  question  as  to  whether  or  not  Charles 
Goodyear  was  the  inventor  of  the  process  of  vulcan- 
izing india  rubber,  for  which  he  had  obtained  a  pat- 
ent. The  testimony  was  very  voluminous,  and 
Webster  was  reluctant  to  undertake  the  argument  of 
the  case.  One  of  his  intimate  friends  tells  us 33  that 
his  main  object  in  accepting  the  retainer  was  the 
same  which  actuated  Sir  Walter  Scott  in  the  latter 
years  of  his  life,  that  is  to  say,  the  payment  of  his 
debts.  Webster's  official  and  social  position,  his 
love  of  agriculture  and  of  all  that  tends  to  its  de- 
velopment, had  involved  him  in  large  expenditures. 
Had  he  remained  at  the  bar,  and  abstained  from  pub- 
lic life,  his  income  would  have  been  ample  to  meet 
them;  but  when  he  was  taken  away  from  his  prac- 
tice to  become  a  member  of  the  senate,  and  especially 
when  he  became  Secretary  of  State,  his  expenditures 
were  more  than  his  receipts.  The  British  Parlia- 
ment, after  the  death  of  William  Pitt,  paid  the  debts 
which  for  a  similar  reason  he  had  incurred.  Our 
Republic  has  not  thought  fit  ever  to  reward  any  of 
its  great  men  in  a  pecuniary  way.     One  of  the  curi- 

32  7  Howard's  Reports,  412. 

33  Harvey's  Reminiscences  of  Webster,  pp.    102-104. 
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ous  features  of  our  legislation  from  the  first  has  been 
that  while  the  government  pays  clerks  and  laborers 
as  a  rule  above  the  market  rate,  the  salaries  of  our 
leading  men  are  so  small  that  it  is  almost  impossible 
for  one  who  has  not  a  private  fortune  to  take  a  lead- 
ing part  in  public  life.  In  Webster's  own  words: 
"The  man  who  enters  public  life  takes  upon  himself 
a  vow  of  poverty,  to  the  religious  observance  of 
which  he  is  bound  as  long  as  he  remains  in  it."  S4 

The  last  important  address  delivered  by  Mr.  Web- 
ster was  before  the  Historical  Society  of  New  York,' 
on  the  23d  of  February,  1852.  The  writer  well  re- 
members his  imposing  presence,  his  dignity  of  ges- 
ture, and  above  all,  his  sonorous,  flexible,  and  admir- 
ably modulated  voice.  When,  in  his  peroration,  he 
referred  to  the  mighty  angel  who  should  stand,  one 
foot  on  the  sea  and  one  on  the  shore,  it  seemed  as  if 
the  angel  himself  were  present,  and  his  trumpet 
sounds  were  echoing  through  the  hall. 

In  the  summer  of  1852,  the  last  National  Conven- 
tion of  the  Whig  party  was  held.  Webster's  friends 
from  Massachusetts  presented  his  name  as  a  candi- 
date for  the  nomination.  The  other  candidates  were 
the  then  President,  Mr.  Fillmore,  and  Gen.  Winfield 
Scott.  Fillmore's  friends  advocated  his  nomination, 
on  the  basis  of  the  compromise  measures  which  had 
been  adopted  during  his  administration.  There  is 
no  doubt  that  the  country  generally  had  acquiesced 
in  these  measures  as  a  settlement  of  the  slavery  dif- 

34  Harvey's  Reminiscences  of  Webster,  p.  376. 
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ficulty,  which  it  was  hoped  would  be  permanent. 
At  the  same  time,  while  the  platform  of  the  party 
adopted  by  the  Convention  acquiesced  in  these 
measures,  yet  it  was  well  understood  that  they  had 
not  been  favored  by  many  supporters  of  Scott. 
Again,  there  were  many  in  the  Whig  party,  led  by 
Governor  Seward,  to  whom  the  fugitive  slave  law 
was  especially  odious. 

If  Webster  had  been  a  younger  man  the  nomination 
would  have  been  his  due.  But  under  the  circum- 
stances it  was  a  mistake  that  his  name  should  have 
been  presented  at  that  convention.  He  was  not  in 
good  health,  he  had  for  seven  years  been  subject  to 
severe  attacks  of  catarrh  which  came  on  every  sum- 
mer, and  which  finally,  through  consequent  compli- 
cations, caused  his  death  in  the  October  following 
the  convention.  His  friends  should  have  realized 
that  even  if  he  could  have  been  nominated  and 
elected,  he  would  have  been  unequal  physically  to 
the  burden  of  the  presidency.  But  his  presence  was 
still  majestical,  his  force  of  intellect  was  still  unim- 
paired, and  it  seemed  impossible  that  his  physical 
strength  should  ever  fail.  He  seemed  indeed  like 
the  Campanile  of  St.  Marks  in  Venice,  built  with 
such  massive  walls  that  it  could  never  fall.  Like 
that,  in  the  end,  his  death  was  unexpected. 

It  is  related  that  Rufus  Choate,  who  led  the 
Massachusetts  delegation,  presented  Webster's  claims 
to  the  convention  with  so  much  eloquence  that  sev- 
eral delegates  came  to  him  and  said:     "If  you  will 
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take  the  nomination  we  will  combine,  and  nominate 
and  elect  you."  Choate's  friendship  for  Webster 
was  so  loyal  that  he  was  deaf  to  the  proposition. 
Nothing  indeed  is  more  striking  in  Webster's 
whole  life,  than  the  warmth  and  loyalty  of  the 
friendship  which  he  inspired.  The  Convention  re- 
sulted in  the  nomination  of  Winfield  Scott. 

Webster  went  on  with  his  duties  as  Secretary  of 
State.  In  the  summer  he  returned  to  Marshfield. 
His  malady  there  increased,  and  on  the  24th  of  Oc- 
tober, in  the  presence  of  his  wife,  children,  and 
friends,  he  passed  away.  The  mourning  throughout 
the  country  was  universal.  It  was  shown  by  every 
possible  demonstration  in  the  great  cities,  and  by  the 
attendance  of  thousands  at  the  funeral  at  Marsh- 
field.  This  was  most  simple.  The  service  in  the 
house  was  such  as  had  been  customary  in  New  Eng- 
land from  the  beginning.  The  coffin  was  borne  to 
the  grave  on  the  shoulders  of  six  of  his  friends  among 
the  farmers,  who  had  asked  this  privilege.  His 
family  followed,  and  then  the  vast  multitude  suc- 
ceeded. 

What  the  country  owes  to  Daniel  Webster  cannot 
be  fully  expressed  in  the  limits  of  this  article.  But 
the  following  points  must  especially  here  be  noted: 

1.  The  establishment  of  the  conviction  in  the  ma- 
jority of  our  people,  that  the  Government  created  by 
the  Constitution  was  not  a  League  or  Confederacy, 
but  a  Union,  and  had  all  the  powers  necessary  to  its 
maintenance  and  preservation. 
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2.  The  principle  of  constitutional  construction, 
that  whenever  a  power  is  granted,  everything  that  is 
fairly  and  reasonably  involved  in  the  exercise  of  that 
power,  is  granted  also. 

3.  The  sacredness  of  corporate  franchises  from 
legislative  assault. 

4.  The  freedom  of  all  the  instrumentalities  of  the 
national  government  from  taxation  or  other  adverse 
legislation  of  the  states. 

5.  Freedom  of  commerce  between  the  different 
states. 

6.  The  right  of  Congress  to  regulate  and  control 
the  entire  passenger  traffic  to  and  from  the  United 
States. 

7.  The  existence  of  the  same  comity  between  the 
states  of  the  Union,  that  exists  by  the  law  of  nations 
between  different  independent  states. 

These  propositions  seem  now  almost  axiomatic. 
But  when  the  Constitution  was  adopted  they  were 
unsettled.  Under  the  system  created  by  that  great 
charter,  it  became  the  duty  of  the  Supreme  Court  to 
consider  from  time  to  time  the  controversies  which 
depended  for  their  decision  upon  the  establishment 
of  these  canons  of  constitutional  law.  Daniel  Web- 
ster was  gifted  with  an  intellect  which  saw  that  their 
establishment  was  essential  to  the  stability  and  har- 
mony of  the  Union,  and  with  powers  of  expression 
and  argument  which  enabled  him  to  convince  the 
great  tribunal  of  their  soundness.  And  when  the  ul- 
timate struggle  came,  it  was  made  manifest  that  he 
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had  convinced  not  only  the  judges,  but  the  great  ma- 
jority of  the  American  people.  From  their  decision 
there  is  no  appeal.  Indeed  the  prosperity  of  all  sec- 
tions of  the  country,  since  that  decision  was  rendered, 
has  now  convinced  our  whole  people  that  it  was  for 
the  good  of  all.35 

35  In  the  writer's  monograph  "  Daniel  Webster,  the  Expounder  of 
the  Constitution,"  published  by  G.  P.  Putnam's  Sons,  there  will  be 
found  a  full  statement  of  Webster's  principal  arguments  upon  Con- 
stitutional questions  and  of  the  decisions  rendered  upon  them. 
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From  an  engraving  in  the  possession  of  the  Honorable  H.  K.  Smith 
of  Chardon,  Ohio.  The  engraving  was  probably  copied  from  a 
daguerreotype.  The  authenticity  of  the  engraving  has  been  ascer- 
tained by  comparing  it  with  an  oil  painting  of  Judge  Hitchcock  in 
the  Supreme  Court  Room  at  Columbus,  Ohio. 


PETER  HITCHCOCK. 

1781-1852. 

BY 

WILLIS  SEYMOUR  METCALF, 
Judge  of  the  Court  of  Common  Pleas,  Geauga  County,  Ohio. 

PETER  HITCHCOCK  was  born  in  Cheshire, 
New  Haven  County,  Connecticut,  in  1781. 
It  might  be  interesting  to  know  more  of  his 
boyhood  and  early  youth,  but  the  facts  relating  to 
that  portion  of  his  life  are  exceedingly  meager. 
He  attended  the  common  schools  of  his  native  town 
until  his  eighteenth  year,  receiving  also  some  private 
instruction  in  the  classics,  so  that  he  was  then  en- 
abled to  enter  the  sophomore  class  in  Yale  College. 
His  father  was  not  wealthy  and  was  unable  to  fur- 
nish him  with  sufficient  means  to  defray  more  than  a 
small  part  of  his  college  expenses.  By  teaching 
school,  however,  Peter  succeeded  in  earning  enough 
money  to  complete  his  college  course  in  the  usual 
time,  and  graduated  in  1801.  His  work  in  college 
was  creditable  but  not  brilliant.  He  was  regarded 
as  an  earnest  and  conscientious  student  but  it  is  not 
related  of  him  that  during  his  college  career  he  at- 
tracted any  special  attention  by  his  scholarship,  or 
showed  any  marked  intellectual  preeminence. 
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Very  soon  after  leaving  college  young  Hitchcock 
decided  to  make  the  law  his  profession.  Like  many 
other  eminent  lawyers,  his  course  of  legal  instruc- 
tion while  pursued  nominally  under  the  tuition  of  a 
practicing  attorney  was  largely  self-directed,  and  the 
mastery  of  the  principles  of  the  common  law  which 
he  always  displayed  show9  conclusively  that  his 
studies  were  well  directed.  He  was  admitted  to  the 
bar  of  Connecticut  in  1804,  and  immediately  opened 
an  office  in  his  native  town  of  Cheshire.  He  ob- 
tained a  fairly  good  practice  but  at  this  time  the  tide 
of  emigration  from  Connecticut  to  the  Western  Re- 
serve of  Ohio  was  setting  in  and  young  Hitchcock 
soon  became  enthused  with  the  idea  of  going  with 
the  tide.  He  debated  the  question  with  himself, 
however,  long  and  earnestly  before  making  his  final 
decision,  but  in  the  spring  of  1806  he  closed  up  his 
business  and  with  his  young  wife  started  for  the  west- 
ern wilderness.  The  journey  was  made  in  connec- 
tion with  another  family,  with  an  ox  team  and  pair 
of  horses,  and  occupied  about  two  months.  He  ar- 
rived in  Burton,  Geauga  County,  in  May,  1806,  and 
immediately  settled  on  the  farm  where  he  resided  till 
his  death.  The  "Western  Reserve"  then  consisted 
of  but  two  counties,  Trumbull  and  Geauga.  An  Act 
of  the  general  assembly  had  organized  the  County  of 
Geauga  the  previous  year,  and  its  first  records  were 
made  in  the  spring  of  1806.  The  whole  country  was 
then,  indeed,  a  wilderness,  and  the  entire  population 
of  the  "Reserve"  did  not  exceed  four  or  five  thou- 
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sand.  It  is  now  more  than  a  million,  and  the  orig- 
inal counties  have  been  sub-divided  into  ten  and 
parts  of  two  others.  On  the  site  of  the  great  city  of 
Cleveland  was  a  log  cabin  or  two  but  the  sluggish 
Cuyahoga  which  now  bears  annually  upon  its  bosom 
more  shipping  than  many  of  the  great  ocean  ports, 
was  then  the  secure  abiding  place  of  the  black  snake, 
the  bull  frog  and  the  musk  rat.  Where  the  tower- 
ing skyscraper  now  stands,  the  elk  bellowed  his  chal- 
lenge to  his  rival  and  the  wild  inhabitants  of  the  for- 
est held  undisputed  sway.  The  flourishing  cities  of 
Akron  and  Youngstown  were  not  even  dreams,  and 
the  great  lake  ports  which  now  receive  and  discharge 
millions  of  tons  of  freight  annually  were  muddy  mo- 
rasses oozing  their  slimy  waters  into  the  lake,  giving 
to  the  venturing  pioneer  only  an  uncertain  landing 
on  the  threshold  of  the  promised  land.  Beyond  the 
threshold  ranged  "the  stern  depths  of  immemorial 
forests,  dim  and  silent  as  a  cavern,  columned  with  in- 
numerable trunks,  each  like  an  Atlas  upholding  its 
world  of  leaves,  and  sweating  perpetual  moisture 
down  its  dark  and  channelled  rind." 

Mr.  Hitchcock  applied  himself  at  first  to  clearing 
up  his  farm,  and  during  the  first  five  years  of  his 
residence  in  Ohio  taught  several  terms  of  school,  but 
from  the  first  never  lost  sight  of  his  main  ambition, 
the  practice  of  his  profession. 

Legal  business  could  not  be  expected  to  be  very 
plentiful  in  those  early  days.  The  home  of  Mr. 
Hitchcock  was  twenty  miles  from  the  county  seat  of 
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Geauga  County,  and  about  the  same  distance  from 
that  of  Trumbull.  There  were  practically  no  roads 
and  the  journey  to  court  was  made  on  horseback  and 
sometimes  on  foot,  with  only  blazed  trees  to  guide 
the  traveler  through  the  almost  unbroken  forest. 

In  the  early  records  of  the  Common  Pleas  and  Su- 
preme courts  of  Geauga  County  the  name  of  Peter 
Hitchcock  appears  more  often  than  that  of  any  other 
lawyer,  thus  showing  that  his  abilities  as  a  lawyer 
were  early  recognized  by  the  people  among  whom 
he  lived.  As  the  county  increased  in  population  the 
reputation  of  Mr.  Hitchcock  grew,  and  his  practice 
increased,  until  all  of  his  time  was  taken  up  with  pro- 
fessional duties,  and  he  became  recognized  as  one  of 
the  strongest  lawyers  of  the  state.  His  practice  was 
not  local  merely,  for  he  was  many  times  called  to  dis- 
tant parts  of  the  state.  While  at  the  bar  Mr.  Hitch- 
cock won  the  esteem  of  the  people,  and  the  cordial 
respect  of  his  brethren  by  his  sterling  qualities  as  a 
man,  and  his  capacity  and  ability  as  a  lawyer.  He 
was  careful  in  the  selection  of  his  cases,  and  never 
went  into  a  trial  without  an  abiding  faith  in  the 
righteousness  of  his  cause.  He  was  keen,  shrewd 
and  tactful  in  handling  witnesses.  His  cases  were 
thoroughly  studied  and  his  discriminating  and  log- 
ical mind  always  enabled  him  to  grasp  the  strong 
points  and  so  to  emphasize  and  bring  them  out  as  to 
place  them  in  bold  relief  before  the  jury.  He  could 
discern  the  weak  point  of  his  adversary  and  strike  it 
with  telling  blows,  but  it  was  his  own  strength  that 
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he  relied  upon  to  win.  In  his  address  to  the  jury  he 
never  dealt  in  rhetorical  flourishes  or  fiery  declama- 
tion. There  was  no  cloudiness  or  obscurity  in  his 
mind.  He  stated  his  case  with  such  clearness  and 
conciseness  that  the  statement  was  itself  an  argu- 
ment. The  jurors  whom  he  addressed  were  usually 
plain  and  unlettered  men  but  of  good  understand- 
ings and  much  common  sense.  They  could  not  be 
convinced  by  sound  and  fury,  but  could  appreciate 
the  force  of  clear  statement  and  sound  reasoning. 
Mr.  Hitchcock  appealed  to  their  understandings  in 
plain,  simple,  and  forcible  language,  and  with  a  fa- 
miliar and  persuasive  eloquence  that  was  always  ef- 
fective with  a  jury.  He  was  a  master  of  sarcasm 
and  invective  but  he  used  those  weapons  sparingly  or 
not  at  all  unless  roused  by  an  act  of  injustice.  The 
lawyers  with  whom  he  came  in  contact,  even  in  the 
earliest  days,  were  men  of  high  intellectual  attain- 
ments, many  of  them  graduates  of  Yale  and  Har- 
vard. The  names  of  some  of  them  survive  only  in 
tradition  while  others  have  found  more  enduring 
fame.  Elisha  Whittlesey,  who  for  several  terms  rep- 
resented in  congress  the  district  which  afterward  gave 
to  the  country  in  succession  Benjamin  F.  Wade,  Jo- 
shua R.  Giddings  and  James  A.  Garfield;  Benjamin 
Tappan,  Philip  Doddridge,  Charles  Hammond,  Sam- 
uel Huntington,  Matthew  Burchard  and  Judge 
Goodenow  are  the  names  which  most  frequently  ap- 
pear as  his  opponents,  with  occasionally  that  of 
Henry  Baldwin  of  Pennsylvania,  afterwards  a  jus- 
22 
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tice  of  the  Supreme  Court  of  the  United  States,  and 
sometimes  the  great  names  of  Thomas  Corwin  and 
the  older  Thomas  Ewing. 

An  honored  ex-judge  of  the  Common  Pleas  court, 
now  living  in  retirement  at  the  age  of  more  than 
ninety  years,  said  to  the  writer  recently: 

My  memory  goes  back  more  than  seventy  years  and  I  recall 
the  mighty  contests  of  those  days.  I  remember  Peter  Hitchcock 
as  a  lawyer,  and  I  tried  many  cases  before  him  while  he  was  on 
the  bench.  He  was  one  of  the  strongest  men  of  the  Ohio  bar. 
The  bar  of  his  time  was  made  up  of  unusually  strong  men  and  he 
had  no  intellectual  superior  among  them,  he  ranked  with  the 
first.  He  was  one  of  the  clearest  men  I  ever  knew.  The  way 
he  would  straighten  out  a  knotty  problem  and  reduce  it  to 
simplicity  was  amazing.  In  argument  he  was  calm  and  deliberate, 
but  powerful  and  convincing.  His  self-possession  was  perfect 
but  he  was  always  modest  and  unassuming  and  at  times  almost 
diffident.  He  had  a  temper  of  his  own  but  kept  it  under  perfect 
control  and  the  only  evidence  that  it  existed  was  in  the  flash  of 
the  eye  or  the  compression  of  his  lip. 

In  1 8 10  Mr.  Hitchcock  was  elected  a  member  of 
the  lower  house  of  the  general  assembly.  In  181 2, 
and  again  in  18 14,  he  was  elected  to  the  senate,  and 
during  the  latter  term  served  as  speaker  of  that  body. 
He  displayed  in  the  legislature  the  same  painstak- 
ing care  and  high  sense  of  duty  which  character- 
ized him  as  a  lawyer.  His  recognized  ability  as  a 
lawyer,  and  his  high  character  gained  him  early 
recognition,  and  secured  him  prominent  places  upon 
several  important  committees,  but  little  occurred  dur- 
ing the  time  he  was>  a  member  to  bring  him  into 
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prominence  as  a  legislator  or  a  statesman.  The 
ordinary  routine  of  legislation  was  somewhat  dis- 
tasteful to  him,  he  much  preferred  the  practice  of  his 
profession.  In  1816  he  was  elected  to  the  congress 
of  the  United  State9  but  his  career  in  congress  was 
cut  short  by  his  election,  by  the  legislature  of  Ohio, 
before  the  expiration  of  his  term,  as  one  of  the  judges 
of  the  Supreme  Court.  He  was  reelected  to  the  su- 
preme bench  in  1826,  again  in  1835,  and  again  in 
1845,  each  time  serving  the  constitutional  term  of 
seven  years.  After  the  close  of  his  second  term  and 
before  his  third  election  he  was  returned  to  the  state 
senate  and  for  one  session  again  served  as  its  speaker. 
During  the  interval  between  his  third  and  fourth 
terms  he  held  no  public  office  and  was  constantly  en- 
gaged in  the  practice  of  his  profession. 

Judge  Hitchcock  had  been  trained  in  the  Jeffer- 
sonian  school  of  politics.  He  had  taken  an  active 
part  in  every  political  campaign  since  he  came  to 
Ohio;  had  strongly  supported  the  measures  of  the 
early  democratic  administrations;  had  been  elected 
to  the  legislature  as  a  democrat,  and  had  ardently 
supported  the  War  of  1812  in  the  assembly  and  on 
the  stump.  In  1824,  however,  his  political  convic- 
tions changed,  and  he  earnestly  advocated  the  elec- 
tion of  John  Quincy  Adams  to  the  presidency  and 
zealously  supported  his  administration.  Mr.  Hitch- 
cock was  always  a  strong  partisan  in  politics  and  in 
his  early  life  had  been  considered  something  of  a 
radical.     After  his  change  of  party,  his  former  po- 
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litical  associates  accused  him  of  political  apostasy 
and  attacked  him  bitterly.  They  succeeded  in  de- 
feating his  reelection  to  the  Supreme  bench  in  1833 
and  again  in  1843.  In  spite  of  the  bitter  opposition 
of  the  politicians,  however,  Judge  Hitchcock  always 
retained  the  respect  and  esteem  of  the  rank  and  file 
of  all  parties.  In  1850  the  whigs  and  democrats  in 
his  district  agreed  to  unite  on  candidates  for  dele- 
gates to  the  constitutional  convention  in  opposition 
to  the  candidates  of  the  free  soil  party.  The  district 
was  entitled  to  three  members  of  the  convention  and 
the  proportion  of  whigs  to  democrats  entitled  the  for- 
mer party  to  two  of  the  three  candidates.  At  the 
convention  called  to  name  the  candidates,  the  whigs 
offered  to  let  the  democrats  select  the  whig  candi- 
dates. The  offer  was  accepted,  and  the  democrats 
unanimously  named  Judge  Hitchcock  as  one  of  them. 
While  Judge  Hitchcock  rendered  valuable  ser- 
vices to  the  public  in  other  capacities,  and  attained  an 
enviable  distinction  as  a  lawyer  which  undoubtedly 
paved  the  way  to  his  future  preferment,  it  was  by  his 
services  on  the  bench  that  he  gained  his  most  endur- 
ing fame.  His  work  on  the  bench  has  been  com- 
pared to  the  work  of  John  Marshall  on  the  supreme 
bench  of  the  United  States,  and  the  comparison  is 
not  entirely  unjust.  In  his  democratic  simplicity  of 
character  and  his  high  sense  of  duty  he  was  much 
like  Marshall.  While  Marshall  was  expounding  the 
constitution  of  the  United  States  and  applying  and 
adapting  the  common  law  to  the  practice  in  the 
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United  States  courts,  Hitchcock  was  expounding  the 
constitution  of  Ohio  and  applying  the  common  law 
to  the  needs  of  its  people.  The  law  of  Ohio  was 
then  in  a  formative  process.  Books  were  scarce  and 
upon  the  circuit  especially  it  was  often  impossible 
for  the  judges  to  have  access  to  any  but  a  few  ele- 
mentary works.  In  making  up  a  decision  it  was 
not  a  question  of  ranging  numberless  authorities  on 
both  sides,  and  sifting  out  a  rational  conclusion  from 
the  tossing  wave  of  conflicting  opinions,  but  the  work 
set  before  him  and  his  compeers  was  to  adapt  the 
common  law  to  the  conditions  of  a  new  country  and 
to  a  people  rapidly  becoming  imbued  with  the  fer- 
vid heat  of  nineteenth  century  life.  A  people 
largely  sprung  from  New  England  ancestry  but 
mixed  with  the  blood  of  many  other  states  and  na- 
tions, endowed  with  a  gigantic  vigor  and  energy, 
and  having  small  respect  for  forms  and  precedents; 
regardful  of  the  law  in  an  uncertain  vague  way  but 
inclined  at  times  to  be  turbulent  and  disorderly. 
Judge  Hitchcock  brought  to  the  supreme  bench  just 
the  endowments  necessary  to  meet  the  conditions  con- 
fronting him.  He  was  eminently  conservative. 
There  was  little  of  the  radical  and  nothing  of  the 
reformer  in  his  makeup.  His  conservatism  was  not 
of  a  kind  that  travels  blindly  on  in  a  beaten  path  with- 
out seeing  any  obstructions  in  the  way.  But  he  was 
content  to  take  things  a9  he  found  them  and  apply  to 
them  the  remedies  of  recognized  legal  principles. 
His  mind  was  thoroughly  saturated  with  those  fun- 
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damental  principles  of  the  common  law  which  make 
for  justice  always,  and  he  possessed  an  inexhausti- 
ble fund  of  good  sense.  The  legislature  had  been 
exceedingly  jealous  of  the  supreme  court  and  denied 
its  power  to  declare  an  act  of  assembly  unconstitu- 
tional. Indeed,  when  the  supreme  court  first  de- 
clared a  statute  unconstitutional  the  judges  were  ad- 
monished not  to  do  so  again,  and  when  the  offense 
was  repeated  the  outraged  dignity  of  the  solons  was 
so  great  that  impeachment  proceedings  were  at- 
tempted. Of  course  the  attempt  proved  abortive 
but  the  breach  was  a  long  time  in  healing  and  was  not 
entirely  cured  when  Judge  Hitchcock  entered  upon 
his  judicial  duties.  The  legislature  had  indulged 
to  the  fullest  extent  the  propensity  of  American  leg- 
islative bodies  to  make  laws  on  every  conceivable 
subject  in  endless  numbers.  It  seemed  to  be  the  aim 
of  each  individual  member  to  get  through  as  many 
bills  as  possible,  each  one  aimed  at  some  supposed 
sin  of  somebody  else,  or  exploiting  a  pet  hobby  of 
the  author.  It  seems  one  of  the  anomalies  of  Ameri- 
can life  that  our  legislative  bodies  seem  to  interpret 
the  fundamental  principle  of  self-government  to 
mean  the  making  of  a  legal  enactment  to  fit  every 
possible  contingency  of  human  life.  The  phrase 
heard  almost  every  day,  "there  ought  to  be  a  law  for 
it"  is  an  expression  of  the  tendency  of  the  people  to 
regulate  all  human  affairs  by  statute  law.  Judge 
Hitchcock's  training  in  the  common  law  and  his  ex- 
perience at  the  bar  had  made  him  a  thorough  be- 
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liever  in  the  maxim  "a  few  wise  laws  wisely  adminis- 
tered."    He  believed  that  the  tendency  to  over-legis- 
lation was  unwholesome.     Piling  up  laws  in  the  stat- 
ute books  to  be  forgotten,  evaded,  or  ignored  had  a 
tendency  to  bring  the  administration  of  law  into  con- 
tempt and  to  lower  it  in  the  respect  of  the  people. 
While  a  member  of  the  general  assembly,  Judge 
Hitchcock  had  fought  hard  against  the  tendency  to 
overmuch  legislation.    The  enactment  of  a  law  which 
could  not  be  enforced,  or  which  did  not  apply  to 
general  conditions  was  an  abomination  to  him.    The 
work  of  the  supreme  court  was  laborious  in  the  ex- 
treme.   The  constitution  required  that  at  least  one 
term  of  Court  should  be  held  in  each  county  every 
year.    The  court  consisted  of  four  judges,  and  the 
state  was  divided  into  two  circuits.    Two  of  the 
judges  were  required  to  be  present  at  each  term  so 
that  each  judge  participated  in  not  less  than  forty 
terms  of  court  each  year,   and  each  one  held  at 
a  different  place.     It  was   the  practice  of  Judge 
Hitchcock  to   reach  the   county  seat  the   day  be- 
fore court  opened  and  to  familiarize  himself  with 
the  pleadings  in  all  cases  to  be  tried.    The  juris- 
diction of  the  Court  was  both  appellate  and  orig- 
inal, and  besides  its  work  on  the  circuit,  it  held 
at  least  one  term  in  banc  each  year.    That  such 
an  enormous  amount  of  work  did  not  allow  a  lengthy 
or  exhaustive  consideration  of  cases  goes  without 
saying.    The  early  reports  contain  but  few  opinions 
rendered  on  the  circuit,  but  at  least  nine-tenths  of 
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the  work  of  the  court  was  done  there.  The  opinions 
of  the  judges  rendered  orally  have  never  been  pre- 
served, yet  the  law  of  Ohio  is  enriched  beyond  meas- 
ure by  the  opinions  of  the  judges  of  the  old  supreme 
court.  Those  opinions  are  contained  in  the  twenty 
volumes  known  as  Ohio  Reports  and  the  one  volume 
of  Wright's  Reports.  These  are  essentially  the  com- 
mon law  reports  of  Ohio.  Very  few  phases  of  the 
common  law  can  be  presented,  but  some  pertinent 
principle  can  be  found  in  those- reports.  Chancel- 
lor Kent,  speaking  of  the  first  eight  volumes  said, 
they  exhibited  a  sound  and  healthy  administration  of 
the  law  in  Ohio  which  compared  favorably  with  the 
jurisprudence  of  the  older  states.  Judge  Hitch-, 
cock's  memory  was  exceedingly  retentive  and  a  sin- 
gle reading  of  the  papers  was  sufficient  to  enable  him 
to  master  their  contents.  His  habit  of  mind  enabled 
him  to  grasp  and  retain  the  real  point  at  issue,  and 
reject  the  immaterial  and  superfluous.  The  object 
of  the  administration  of  the  law,  as  he  understood  it, 
was  to  do  justice  between  man  and  man.  With  him, 
rules  were  made  to  promote  justice,  not  to  hinder  and 
delay  it,  and  he  applied  them  with  that  end  in  view. 
If  the  application  of  a  strict  rule  of  the  common  law 
worked  injustice  under  the  changed  condition  of  life 
in  a  new  country,  he  did  not  hesitate  to  modify  it 
to  meet  existing  conditions.  Thus  it  early  became 
a  rule  in  Ohio  that  "The  common  law  is  a  part  of 
our  law  so  far  as  its  principles  are  reasonable  and 
consistent  with  the  letter  and  spirit  of  our  constitu- 
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tion  and  suitable  to  the  condition  and  business  of  our 
people,  and  the  state  of  our  society,  but  if  wanting 
in  any  of  these  we  will  depart  from  it."  It  must  not 
be  imagined  that  in  applying  this  rule  the  judges 
acted  solely  upon  their  individual  convictions  of 
right  and  wrong  unguided  by  authority  or  precedent, 
or  that  they  attempted  to  make  a  new  and  distinct 
system  of  "judge-made  law."  On  the  contrary  the 
well  established  principles  of  the  common  law  were 
consistently  followed  and  judiciously  interpreted 
into  a  concrete  system  conforming  to  its  spirit. 
While  serving  his  last  term  on  the  supreme  bench 
Judge  Hitchcock  was,  in  1850,  elected  a  delegate  to 
the  convention  called  to  frame  a  new  constitution. 
He  took  his  seat  in  that  body  at  its  opening  and  dur- 
ing the  time  it  continued  in  session  while  perform- 
ing his  full  duty  on  the  bench,  devoted  much  time 
and  labor  to  its  work  and  took  an  active  part  in 
its  proceedings.  In  reading  Judge  Hitchcock's 
speeches  reported  in  the  debates  of  the  convention 
one  is  impressed  with  their  pointedness  and  pithi- 
ness. No  attempt  is  made  to  force  conclusions  by 
the  weight  of  his  opinion  merely  but  his  reasons  for 
the  faith  that  was  in  him  are  stated  with  a  clearness 
and  conciseness  that  is  admirable. 

Prior  to  the  time  Judge  Hitchcock  entered  the 
legislature  the  most  liberal  policy  had  been  pur- 
sued in  granting  charters  for  corporations.  Little 
or  no  restraints  were  incorporated  in  such  grants, 
and  it  was  considered  unsound  democratic  doctrine 
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to  attempt  to  restrict  the  powers  of  a  corporation  by 
legislative  enactment.  Judge  Hitchcock  energet- 
ically opposed  this  doctrine  and  always  maintained 
that  corporate  grants  of  power  should  be  carefully 
defined  and  reasonably  restricted,  and  that  in  each 
grant  the  right  to  repeal  or  modify  should  be  re- 
served. He  found  but  little  support  or  sympathy 
for  his  contention  when  in  the  legislature,  but  sen- 
timent had  changed  in  1850,  and  he  had  the  pleasure 
of  seeing  those  important  principles  for  which  he 
had  so  long  contended,  embodied  in  the  organic  law 
of  the  state.  In  the  convention  he  strongly  advo- 
cated the  proposed  reforms  in  the  judiciary,  espec- 
ially the  election  of  the  judges  by  the  people.  He 
sought,  also,  to  make  the  terms  of  the  judges  at  least 
fifteen  years  with  no  reelection,  but  in  this  he  failed. 
Article  fourteen  of  the  constitution  requiring  the  ap- 
pointment of  a  commission  to  revise  and  simplify  the 
practice  which  resulted  in  the  adoption  of  the  civil 
code  did  not  meet  with  his  approval.  The  efforts  of 
the  courts  had  always  been  to  simplify  the  forms  of 
procedure  in  Ohio.  Many  old  forms  and  rules  had 
been  held  obsolete  and  were  discarded,  and  brevity 
and  conciseness  in  pleading  had  been  encouraged. 
Judge  Hitchcock  thought  that  reforms  in  that  direc- 
tion should  be  made  as  time  and  occasion  showed  their 
necessity  and  not  by  wholesale.  The  bar  of  Ohio 
has  long  since  ceased  all  opposition  to  the  civil 
code  and  unanimously  recognizes  it  as  a  scientific 
method  of  procedure,  but  when  one  reflects  that  since 
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its  adoption  in  1853,  several  thousand  amendments 
have  been  made  to  it,  the  idea  suggests  itself  that 
perhaps  Judge  Hitchcock  was  right  after  all.  The 
provisions  of  the  new  constitution  recognizing  the 
public  debt,  and  providing  for  its  payment  and  limit- 
ing the  power  of  the  legislature  to  incur  additional 
liabilities;  the  clauses  relating  to  taxation  and  the 
liability  of  stockholders  were  especially  the  objects 
of  Judge  Hitchcock's  care  and  he  did  much  to  give 
them  form.  He  was  not  entirely  satisfied  with  the 
work  of  the  convention,  but  he  regarded  the  pro- 
posed new  constitution  as  a  valuable  improvement 
on  the  old  one  and,  while  not  completely  meeting  his 
expectation,  cheerfully  bowed  to  the  will  of  the  ma- 
jority and  joined  in  recommending  the  adoption  of 
the  new  instrument.  With  the  adjournment  of  the 
constitutional  convention  and  the  expiration  of  the 
term  he  was  then  serving  as  judge  of  the  supreme 
court,  Judge  Hitchcock's  public  life  ended.  For 
forty  years  he  had  devoted  all  of  his  energies  to  the 
public  service,  to  the  detriment  of  his  own  private  af- 
fairs. The  debt  which  the  people  of  Ohio  owe  him 
is  great.  The  judiciary  of  Ohio  has  been  adorned 
by  eminent  names  many  of  them  the  associates  of 
Judge  Hitchcock.  Some  of  them  won  national  dis- 
tinction in  other  fields.  To  say  that  Peter  Hitch- 
cock was  the  greatest  of  them  all  would  be  neither 
just  nor  true,  but  that  among  the  men  of  his  genera- 
tion, his  individuality  is  impressed  upon  the  common 
law  more  than  that  of  any  other,  is  a  fact  generally 
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conceded.  He  and  his  compeers  ought  not  to  be 
judged  by  the  standards  which  we  now  apply  to  men 
in  the  same  positions,  or  to  judges  in  old  and  long- 
settled  communities  where  the  law  has  assumed  con- 
crete form  and  settled  methods  of  procedure.  Judge, 
Hitchcock's  official  life  was  laborious  in  the  extreme. 
He  loved  justice  for  justice's  sake  and  spent  the  best 
years  of  his  life  in  bringing  the  law  of  Ohio  out  of 
chaos  and  reducing  it  to  simplicity  and  system,  and 
the  form  in  which  he  left  it  is  the  best  monument  to 
his  memory.  ! 

In  December,  1851,  Judge  Hitchcock  attended  his 
last  official  term  of  the  supreme  court.  After  the 
close  of  the  term  he  was  retained  professionally  in 
several  cases  pending  before  that  body.  He  applied 
himself  vigorously  to  a  study  of  the  cases  and  the 
preparation  of  briefs,  and  while  so  engaged  was 
stricken  with  a  disease  of  the  liver  in  an  aggravated 
form.  On  the  21st  of  February,  1852,  he  started  for 
his  home,  which  he  was  destined  never  to  reach.  He 
arrived  at  the  home  of  his  son,  Reuben  Hitchcock  at 
Painesville,  but  was  unable  to  proceed  farther,  and 
his  condition  rapidly  grew  worse.  He  died  on  the 
4th  of  March,  1852,  surrounded  by  his  entire  family. 
Judge  Hitchcock  was  married  in  1804  to  MissNabbie 
Cook  in  Litchfield,  Connecticut.  Mrs.  Hitchcock 
was  a  woman  of  rare  endowments  of  mind  and  charac- 
ter, well  fitted  to  be  the  companion  of  such  a  man. 
Their  domestic  life  was  full  of  peace,  and  Judge 
Hitchcock  always  found  his  greatest  happiness  in  his 
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family  ties.  He  was  genial  and  companionable,  and 
the  doors  of  his  home  were  always  open  in  gen- 
erous hospitality.  He  was  a  Christian  in  the  noblest 
sense  of  the  word,  with  him  Christianity  was  a  life 
and  not  a  profession,  he  "did  justly  and  loved  mercy 
and  walked  humbly  with  his  God."  He  was  the 
father  of  ten  children,  seven  of  whom  survived  him. 
His  son  Reuben  served  for  many  years  as  one  of  the 
judges  of  the  common  pleas  court.  His  son  Law- 
rence was  a  minister  of  the  gospel,  and  for  many 
years  president  of  Western  Reserve  University.  His 
son  Peter  served  the  people  of  his  native  country  for 
nearly  a  quarter  of  a  century  in  the  general  assembly. 
And  among  his  descendants  to-day  are  numbered 
many  eminent  at  the  bar,  in  the  ministry,  in  business 
and  educational  circles. 

Probably  no  finer  estimate  of  him  by  one  of  his 
contemporaries  can  be  found  than  that  of  his  friend 
and  associate,  Judge  Matthew  Burchard,  in  present- 
ing the  resolutions  of  the  Mahoning  County  bar  at 
his  death : 

In  recurring  to  the  years  of  our  acquaintance,  now  more  than 
a  quarter  of  a  century,  I  cannot  recall  to  mind  an  act  of  the 
great  man  who  has  fallen,  that  would  tend  to  mar  the  beauty  of 
his  character,  public  or  private;  I  know  of  none.  A  man  of 
strong  intellect,  he  naturally  was  fixed  in  his  opinions,  when 
once  deliberately  formed.  But  I  ever  found  him  patient,  and 
cool  in  investigation,  and  free  to  consult,  free  to  consider  the 
suggestions  of  others,  free  to  trace  out  a  point  of  difference,  free 
to  put  another  in  the  full  possession  of  the  exact  position  upon 
which  he  predicated  a  conclusion;  and  if  the  ground  of  his  argu- 
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ment  ever  failed  him,  he  was  always  of  too  proud  an  intellect  to 
sustain  his  favorite  conclusion  by  seizing  a  false  premise.  In 
fine,  he  was  a  man,  that  not  only  invariably  aimed  to  do  right, 
but  his  mind  was  so  formed,  as  to  be  admirably  well  calculated 
to  come  to  the  knowledge  of  the  right. 

So  long  as  his  convictions  of  duty  were  clear  and  unshaken  it 
was  impossible  to  move  him.  Popular  prejudice  might  be  against 
him,  but  its  force  would  seem  to  be  spent  with  as  little  effect,  as 
the  ocean  wave  has  before  the  granite  of  its  own  beaten  shore. 
This  was  the  general  character  of  the  man.  It  enabled  him  to 
hold,  on  exciting  occasions  the  "  even  scales  of  justice,"  with  a 
firmer  hand  than  any  man  with  whom  I  was  ever  brought  in  con- 
tact. An  apparently  cold  exterior,  and  sometimes  an  abrupt  man- 
ner of  speaking  have  doubtless  sometimes  given  offense  to  those 
that  did  not  understand  that  within  that  bosom  beat  the  kindliest 
sympathies,  and  his  was  a  bosom  that  possessed  such  sympathies. 
Much  might  be  said  of  his  personal  and  private  character,  but  I 
am  admonished  to  forbear  since  my  tribute  can  add  but  little  to 
the  honor  of  one  who  was  beloved  by  all  who  knew  him. 
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JOHN  BANNISTER  GIBSON. 

1780-1853. 

BY 

SAMUEL  DREHER  MATLACK, 
of  the  Pennsylvania  Bar. 

TO  him  whose  studies  have  proceeded  even  a  lit- 
tle way  into  the  jurisprudence  of  the  Com- 
monwealth of  Pennsylvania,  the  name  of  Gib- 
son needs  no  praise.  Few  are  the  foundation  stones 
in  that  great  legal  edifice  without  the  marks  of  his 
powerful  hands.  A  member  of  the  Supreme  Court 
for  thirty-seven  years,  and  Chief-Justice,  in  fact  as 
well  as  in  name,  for  a  quarter  of  a  century,  in  the 
constructive  period  of  the  law,  when  many  of  its 
parts  were  first  laid  down  and  all  were  vastly  de- 
veloped, it  would  be  hard  to  overstate  the  influence 
of  his  clear  intellect.  Fifty  years  after  his  death,  it 
is  mainly  if  not  wholly  by  his  written  words  that  he 
must  be  judged.  His  opinions  run  through  seventy 
volumes  of  the  reports ;  from  first  to  last  there  is  not 
a  weak  one  among  them.  And,  though  judicial 
opinions  ordinarily  show  little  of  the  personal  char- 
acteristics of  the  writer,  yet  from  the  time-stained 
pages  Gibson's  words  stand  out  with  vividness  and 
individuality,  making  it  easy  to  understand  contem- 

23  353 


354  JOHN  BANNISTER  GIBSON  [1780 

porary  testimony  to  his  dominant  personality  and  to 
his  admirable  qualities  as  a  man. 

Never  poor  in  eminent  lawyers  and  judges,  Penn- 
sylvania has  few  names  worthy  to  stand  beside  Gib- 
son's— none  above  it. 

The  Gibson  family  is  traced  to  that  hardy  "Scotch- 
Irish"  stock,  with  its  abundant  vigor  of  mind  and 
body,  its  keen  wit  and  its  independence  and  courage 
of  thought  and  deed,  which  has  played  so  conspicu- 
ous a  part  in  the  history  of  the  state. 

About  1730,  the  neighborhood  of  the  tavern  of 
George  Gibson  was  designated  as  the  site  for  the  city 
of  Lancaster.  The  family  had  been  in  Pennsylvania 
some  years  before  that;  and  this  George  Gibson,  his 
house  being  practically  on  the  frontier,  must  have 
seen  much  of  the  rough  pioneer  life.  His  wife, 
Elizabeth  DeVinez,  daughter  of  a  Huguenot  who 
had  fled  to  Ireland  after  the  revocation  of  the  Edict 
of  Nantes,  is  described  as  a  woman  of  refinement  and 
accomplishments ;  from  her,  her  sons  learned  French 
and  Spanish. 

The  two  sons,  George  and  John,  seem  to  have 
been  born  soldiers,  and  both  saw  much  service  against 
the  Indians.  John  was  at  one  time  in  command  of 
Fort  Pitt.  His  aptitude  for  languages  enabled  him 
to  acquire  an  extensive  knowledge  of  the  Indian  dia- 
lects, which  rendered  his  services  peculiarly  valu- 
able to  the  colonists.  The  old-time  favorite  of  the 
school  reading-books,  the  speech  of  the  chief  Logan, 
is  said  to  have  been  delivered  with  Colonel  John  Gib- 
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son  as  sole  auditor,  and  to  have  been  translated  by 
him. 

The  younger  George,  the  father  of  John  Bannister 
Gibson,  in  1770  removed  to  Cumberland  County, 
and  in  1772  was  married  there  to  Ann  West,  who  was 
born  in  Ireland,  and  whose  father,  a  colonial  judge, 
was  a  cousin  of  Benjamin  West,  the  famous  painter. 
George  then  removed  to  Westover  Mills  in  Cumber- 
land (now  Perry)  County,  where  his  four  sons  were 
born. 

In  1776,  at  the  outbreak  of  the  Revolutionary  War, 
George  Gibson  recruited  a  company  at  Pittsburgh, 
which  was  then  under  the  control  of  the  Colony  of 
Virginia,  and  was  commissioned  as  a  captain  in  the 
Virginia  line.  Being  sent  by  the  governor  of  Vir- 
ginia on  a  secret  mission  to  New  Orleans  to  obtain 
ammunition  from  the  Spanish,  he  made  the  journey 
through  the  wilderness,  and  brought  back  the  prec- 
ious supplies,  it  is  said,  on  flat  boats  up  the  Ohio. 
For  this  important  service  he  received  a  commission 
as  colonel,  and  served  in  that  capacity  throughout  the 
war.  His  regiment  joined  Washington  at  Valley 
Forge  soon  after  the  Battle  of  Germantown.  Upon 
the  surrender  of  Cornwallis,  Colonel  Gibson  was 
chosen  to  transport  the  prisoners  to  York,  Pennsylva- 
nia. In  1791,  as  lieutenant-colonel  and  field  com- 
mander, he  led  a  Pennsylvania  regiment  in  the  ill- 
fated  expedition  of  St.  Clair.  In  the  terrible  slaugh- 
ter in  the  Black  Swamp  region,  where  two-thirds  of 
the  troops  were  killed  or  wounded,  Colonel  Gibson 
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showed  great  courage.  He  was  twice  wounded,  and 
died  a  few  days  later. 

George  Gibson  had  not  been  successful  in  business ; 
his  time  had  been  spent  in  the  service  of  his 
country.  In  a  letter  written  in  1851,  the  Chief-Jus- 
tice describes  his  father:  "The  little  talent  of  the 
family  came  from  my  father's  side;  I  should  say 
genius,  for  he  had  no  talent  at  all.  He  was  cele- 
brated as  a  humorist,  and  even  as  a  wit,  but  though 
without  a  positive  vice,  he  could  never  advance  his 
fortune,  except  in  the  army,  for  which  alone  he  was 
qualified." 

John  Bannister  Gibson,  the  third  son,  was  born 
November  8,  1780,  and  was  only  eleven  years  old 
when  his  father  was  killed.  He  was  a  namesake  of 
Colonel  John  Banister 1  of  Virginia,  member  of  the 
Continental  Congress,  signer  of  the  Articles  of  Con- 
federation, and  an  officer  of  the  Virginia  line. 

The  widowed  mother  was  left  with  a  poor  mill 
property,  in  a  sparsely  settled  region,  and  without 
any  pension.  But  she  was  not  lacking  in  the  quali- 
ties of  heart  and  mind  needed  in  her  difficult  sit- 
uation. Educated  in  Philadelphia,  and  always  a 
great  reader,  she  built  a  school-house  and  taught  the 
boys  herself.  A  devout  church-woman,  she  traveled 
fifteen  miles  to  the  nearest  church ;  and  by  her  daily 
life  she  put  before  her  sons  a  lasting  ideal  of  moral 
purity.     In  the  letter  already  quoted,  Judge  Gibson 

1The  proper  spelling;  but  in  Gibson's  name  it  has  commonly  been 
spelled  with  the  double  n. 
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says:  "We  had  from  one  to  two  hundred  volumes 
.  .  .  and  I  read  all  of  them  so  often  that  they 
are  as  fresh  in  my  memory  to-day  as  if  I  had  read 
them  yesterday.  My  poor  mother  struggled  with 
poverty  during  the  nineteen  years  she  lived  after  my 
father's  death,  and  having  fought  up  gallantly 
against  it,  till  she  had  placed  me  at  the  bar — died. 
She  was  certainly  a  noble  soul." 

This  was  the  inheritance  of  the  future  Chief-Jus- 
tice— the  rugged  and  sterling  qualities  of  his  father's 
family  with  their  splendid  physical  stature  and 
strength,  the  refinement  and  linguistic  ability  of  his 
French  grandmother,  the  virtues  and  love  of  books 
of  his  mother.  His  early  training  was  rude  and 
inadequate,  perhaps,  but,  with  the  free  life  in  the 
open  air,  with  constant  hunting,  fishing  and  the 
rough  sports  and  occupations  of  the  field  and  forest, 
it  laid  no  bad  foundation  in  health  and  strength  for 
the  long  and  arduous  labors  of  a  great  judge. 

In  1795  or  1796,  he  was  sent  to  Dickinson  College 
at  Carlisle,  where  he  remained  about  four  years. 
Taney  was  graduated  there  the  year  before  Gibson 
entered,  James  Buchanan  several  years  after  he  left. 
Apparently  Gibson  did  not  take  his  degree,  and  the 
tradition  is  that  he  made  very  little  mark  as  a  student, 
though  his  latent  abilities,  or  rather,  his  occasional 
and  spasmodic  indications  of  ability,  were  recog- 
nized by  a  few.  Judge  Hugh  Brackenridge,  of  the 
state  Supreme  Court,  who  lived  at  Carlisle,  took  some 
notice  of  the  tall  and  awkward  young  student,  and 
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gave  him  the  use  of  his  library,  the  best  in  the  town, 
which  Gibson  greatly  appreciated.  But  no  one 
seems  to  have  seen  any  special  promise  in  him;  cer- 
tainly no  one  would  have  prophesied  that  he  was 
to  be  Brackenridge's  successor  on  the  bench. 

On  leaving  college,  he  began  the  study  of  law  at 
Carlisle,  in  the  office  of  Thomas  Duncan,  a  lawyer 
of  sound  and  thorough,  if  not  brilliant  ability,  well 
versed  in  the  learning  of  the  time,  and  well  calcu- 
lated to  be  an  admirable  preceptor. 

In  1803,  Gibson  was  admitted  to  the  bar  in  Cum- 
berland County,  and  later  in  the  same  year  at  Pitts- 
burgh. In  1804,  he  was  admitted  in  Beaver  County, 
and  he  also  practiced  for  a  short  time  in  Hagers- 
town,  Maryland.  Some  have  taken  these  facts  to 
indicate  a  moving  about,  due  to  lack  of  success. 
The  obvious  deduction  seems  rather  to  be  that  he 
had  or  hoped  to  have  business  in  all  these  places. 

In  the  sessions  of  1810-1811  and  1811-1812,  he 
served  as  a  member  of  the  state  legislature,  having 
been  elected  on  the  Democratic  ticket.  He  acted  as 
chairman  of  the  judiciary  committee,  introduced  and 
after  considerable  effort  secured  the  passage  of  the 
Act  of  1 81 2  abolishing  survivorship  as  an  incident 
of  joint  tenancy,  and  was  prominent  in  the  impeach- 
ment proceedings  against  Judge  Thomas  Cooper, 
championing  the  cause  of  that  unfortunate  gentle- 
man, whom  his  efforts  could  not  save. 

Gibson  was  married  in  1812  to  Sarah  Work  Gal- 
braith  of  Carlisle,  who  was  of  the  same  Scotch-Irish 
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stock — a  charming  and  excellent  woman,  who  proved 
a  most  efficient  and  sympathetic  helpmate. 

In  the  next  year,  Governor  Snyder  appointed  Gib- 
son judge  of  the  new  Eleventh  judicial  district,  and 
he  took  up  his  residence  at  Wilkes-Barre.  The 
primitive  condition  of  the  country  at  this  period  is 
shown  by  the  fact  that  Judge  Gibson  held  court  in  a 
log-house. 

While  there  is  nothing  to  mark  any  conspicuous 
success  in  his  ten  years  at  the  bar  (it  must  have  been 
very  conspicuous  for  any  record  of  it  to  remain) ,  it 
is  impossible  to  agree  with  those  writers  who  say 
that  he  could  never  have  succeeded  as  an  advocate. 
One  of  them  says:  "The  movements  of  his  mind 
were  not  rapid  enough ;  he  had  not  patience  enough 
to  wade  through  the  wilderness  of  dry  facts  which 
the  thoroughly  furnished  attorney  must  tread."2 
Even  though  this  writer  was  a  clergyman,  as  is  sup- 
posed, it  is  hard  to  understand  how  he  failed  to  see 
that  he  was  describing  essential  qualities  of  a  good 
nisi  prius  and  appellate  judge.  And  after  all,  to 
enter  the  legislature  at  thirty  and  to  go  upon  the 
bench  at  thirty-three  are  not  the  marks  of  failure 
in  the  profession. 

Gibson  was  well  liked  as  a  common  pleas  judge 
and  was  personally  popular.  At  the  time  of  his 
death,  a  Wilkes-Barre  newspaper  said : 

2  Review  of  Judge  Porter's  Essay  on  Gibson,  in  the  Mercersburg 
Quarterly  Review,  January,  1856,  supposed  to  have  been  written  by 
Reverend  Joseph  Clark. 
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His  sojourn  with  us  has  left  a  deep  and  abiding  respect  for 
his  commanding  talents  and  civil  virtues.  His  domestic  and 
social  habits,  aside  from  the  able  and  just  discharge  of  his  official 
duties,  were  highly  exemplary  and  amiable. 

Judge  Porter,  in  his  essay  on  Gibson,3  says: 

The  few  survivors  of  those  who  practiced  in  his  court  describe 
him  as  exhibiting  much  energy  in  the  transaction  of  judicial  busi- 
ness, but  too  much  impulsiveness  in  his  judgments,  both  of  legal 
affairs  and  of  human  nature.  Even  at  that  early  day  it  is  ad- 
mitted that  he  attracted  the  attention  of  learned  lawyers  through- 
out the  commonwealth,  and  that  his  opinions  were  held  by  them 
in  high  consideration. 

The  truth  is  that  Gibson  was  a  many-sided  man, 
and  perhaps  it  was  not  until  after  his  appointment 
to  the  Supreme  Bench  that  the  law  became  the  con- 
trolling intellectual  interest  of  his  life.  He  might 
have  attained  eminence  in  any  of  several  ways. 

On  June  27,  1816,  he  was  appointed  by  Governor 
Snyder  as  an  associate-justice  of  the  Supreme  Court, 
to  fill  the  place  vacated  by  the  death  of  his  friend, 
Brackenridge.  There  he  took  his  seat  with  Chief- 
Justice  Tilghman  and  Justice  Yeates.  Placed,  at 
the  age  of  thirty-six,  in  so  responsible  and  dignified 
a  position,  and  brought  into  close  contact  with  the 
wide  learning  and  experience  of  these  veteran  judges, 
he  quickly  realized  his  deficiencies.  In  the  labori- 
ous study  which  occupied  the  first  years  of  his  ser- 
vice on  the  supreme  bench,  his  mind  became  en- 


3  "  John  Bannister  Gibson,  as  a  Lawyer,  a  Legislator  and  a  Judge," 
by  Judge  William  A.  Porter  of  the  Pennsylvania  Supreme  Court. 
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grossed  in  the  law — other  things  became  mere  di- 
versions— and  he  furnished  himself  with  that  vast 
and  accurate  knowledge  which  gave  him,  as  the 
years  passed,  a  sureness  and  mastery,  rarely  equaled 
by  any  judge,  in  dealing  with  all  questions  pre- 
sented. 

In  1 8 17,  on  the  death  of  Judge  Yeates,  Duncan 
was  appointed  to  the  vacancy,  largely,  it  is  supposed, 
through  the  influence  of  Gibson,  who  had  thus  the 
unique  benefit  of  the  presence  of  his  preceptor  on 
the  bench  as  his  junior  associate. 

The  long  and  useful  career  of  Chief-Justice  Tilgh- 
man  was  ended  by  death  in  1827.  Horace  Binney, 
in  his  eulogium4  concludes:  "He  merited,  by 
his  public  works  and  by  his  private  virtues,  the  re- 
spect and  affection  of  his  countrymen;  and  the  best 
wish  for  his  country  and  for  his  office  is,  that  his 
mantle  may  have  fallen  upon  his  successor."  That 
successor  was  Gibson,  who  was  commissioned  Chief- 
Justice  May  18,  1827.  Different  as  were  the  per- 
sonalities of  the  two  men,  no  one  can  say  that  Mr. 
Binney's  wish  was  not  amply  fulfilled. 

The  constitutional  amendment  of  1838  changed 
the  tenure  of  office  of  the  Supreme  Court  justices 
from  life  to  a  term  of  fifteen  years,  and  provided 
that  the  commissions  of  the  judges  then  in  office 
should  expire  at  intervals  of  three  years,  in  the  order 
of  their  seniority  as  of  January  1,  1839.  Judge  Gib- 
son had  opposed  this  change  on  broad  grounds  of 

*  See,  16  Sergeant  &  Rawle's  Reports,  456. 
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public  policy.  At  the  suggestion  of  his  associates, 
he  resigned  and  was  reappointed  by  Governor  Ritner 
in  1838,  thus  prolonging  his  term  by  several  years. 
This  called  forth  much  adverse  criticism  from  the 
newspapers.  But  the  provision  of  the  amendment 
seems  grossly  unjust  to  the  men  who  had  given  up 
their  professional  careers  relying  upon  a  life  tenure 
of  office;  and  his  action  surely  harmed  no  one  but 
those  on  whose  suggestion  he  acted.  In  a  letter  writ- 
ten at  this  time,  he  sets  forth  his  position;  and  in 
reading  the  following  extract  it  should  be  remem- 
bered that  his  salary  never  exceeded  $2,000,  with  an 
allowance  of  about  $500  for  expenses. 

To  me,  who,  for  a  bare  subsistence,  had  given  the  flower  of 
my  life  to  the  public,  instead  of  my  dependent  family,  a  contin- 
uance in  office  of  the  longest  period  was  a  matter  of  vital  im- 
portance; but  the  arrangement  of  the  convention,  unintentionally 
severe  to  me  or  anyone  else,  proposed  to  consign  me  to  penury 
and  want,  at  a  time  of  life  when  I  could  scarcely  expect  to  es- 
tablish myself  in  practice,  which,  under  the  most  favorable  cir- 
cumstances, requires  several  years.  This  was  known  to  my 
brethren,  and  felt  by  them  as  men.  The  measure,  since  carried 
into  execution,  was  proposed  by  one  of  them  .  .  .  and  with 
the  assent  of  another,  whose  term  would  be  shortened  by  it.  The 
assent  of  the  other,  who  stood  in  the  same  predicament,  was  cor- 
dially given,  as  soon  as  it  was  mentioned  to  him.  Feeling,  then, 
that  the  personal  interest  of  no  one  else  was  concerned;  that  it 
was  an  arrangement  which  contravened  no  principle  of  public 
duty;  and  that  if  any  objection  lay  to  it  on  the  ground  of  public 
expediency,  it  would  be  enforced  by  the  constitutional  arbiter,  I 
permitted  a  personal  friend,  with  whom  I  have  never  coincided  in 
party  sentiment,  to  submit  it  to  the  Executive  for  his  sanction  or 
rejection. 
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The  constitutional  amendment  of  1850  provided 
that  the  judges  of  the  Supreme  Court  should  be 
elected  instead  of  being  appointed  by  the  governor. 
At  the  Democratic  convention  in  1851,  the  only 
member  of  the  then  existing  court  who  was  placed 
upon  the  ticket  was  Chief-Justice  Gibson.  "The 
nomination,"  says  Judge  Porter,  "was  an  act  of  high 
homage  to  his  character.  It  was  the  result  of  that 
feeling.  He  was  more  than  seventy  years  of  age, 
too  old,  if  he  had  been  willing,  to  accomplish  by 
his  own  energy  anything  to  promote  his  nomination, 
and  as  unacquainted  as  a  child  with  partisan  politics 
and  with  party  leaders.  In  one  sense,  the  nomina- 
tion was  a  rebuke  to  himself.  He  had  seldom  lost 
an  opportunity  to  express  his  want  of  confidence  in 
popular  action,  and  his  disapprobation  of  every 
movement  designed  to  enlarge  the  boundaries  of 
popular  power.  He  took  as  little  pains  to  conceal 
his  sentiments  on  this  point  as  on  all  others,  and 
while  he  expressed  them  decorously  he  uttered  them 
boldly.  It  must,  therefore,  have  cost  him  some  sur- 
prise, if  not  compunction,  to  find  that  carrying  into 
effect  the  very  movement  of  which  he  had  most 
horror,  the  people,  through  their  representatives, 
chose  to  retain  their  hold  of  him  as  one  of  their  most 
important  public  servants." 

The  judges  drew  lots  for  the  terms,  the  law  pro- 
viding that  one  of  them  should  go  out  of  office  every 
three  years.  Jeremiah  Black  drew  the  shortest  term, 
and  with  it  the  office  of  Chief-Justice.     Gibson  was 
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thus  commissioned  as  associate  in  the  court  where  he 
had  sat  as  Chief-Justice  for  twenty-four  years.  But, 
as  Black  himself  said: B 

When  he  was  nominally  superseded  by  another  as  the  head  of 
the  court,  his  great  learning,  venerable  character  and  over-shadow- 
ing reputation  still  made  him  the  only  chief  whom  the  hearts  of 
the  people  would  know. 

His  long  service  was  nearly  ended.  Soon  after  his 
election,  his  health  was  broken  by  a  severe  illness, 
and  while  his  mind  remained  unimpaired,  the  vigor 
of  his  body  was  abated.  His  opinions  during  this 
period  are  far  from  reading  like  the  words  of  an 
old  man,  but  they  are  few  in  number.  And  in  the 
last  years  of  his  life  he  preferred  to  hold  the  nisi 
prius  court,  because  it  involved  less  labor  after  the 
usual  court  hours. 

After  his  death,  a  member  of  the  bar  said:  "At 
one  time  I  heard  the  present  chief-justice  (Black) 
say,  and  he  judged  by  the  intuitive  knowledge  of  a 
kindred  spirit,  that  he  was  utterly  astonished  at  the 
freshness  and  vigor  of  'the  old  chief  in  consultation; 
that  his  mind  appeared  imbued  with  all  the  elasticity 
of  youth  as  well  as  the  wisdom  of  age,  and  grasped 
the  whole  range  of  legal  science.  At  another  and 
more  recent  period,  when  he  had  known  him  longer 
and  better,  and  as  his  admiration  increased,  he  re- 
marked that  he  regarded  Gibson  the  greatest  mind 
he  had  ever  met;  that,  notwithstanding  his  age,  and 

6  See,  19  Pennsylvania  State  Reports,  10. 
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his  vis  inertia  of  body,  which  constantly  dragged 
him  down,  his  intellectual  powers  were  most  bril- 
liant and  commanding."6 

In  the  spring  of  1853,  he  went  to  Philadelphia, 
against  the  protest  of  his  physicians,  to  attend  the 
meeting  of  the  court — and  there  died,  May  3,  in  his 
room  in  the  United  States  Hotel,  on  Chestnut  Street, 
between  Fifth  and  Sixth.  He  was  buried  at  Car- 
lisle, close  to  the  graves  of  Brackenridge  and  Dun- 
can. In  those  days  epitaphs  had  not  gone  out  of 
use,  and  the  one  upon  his  monument,  written  by  his 
friend  and  successor,  Chief-Justice  Black,  is  worth 
copying: 

In  the  various  knowledge  which  forms  the  perfect  scholar  he 
had  no  superior.  Independent,  upright  and  able,  he  had  all  the 
highest  qualities  of  a  great  judge.  In  the  difficult  science  of 
jurisprudence  he  mastered  every  department,  discussed  almost 
every  question,  and  touched  no  subject  which  he  did  not  adorn. 
He  won  in  early  manhood  and  retained  to  the  close  of  his  life 
the  affection  of  his  brethren  on  the  bench,  the  respect  of  the  bar, 
and  the  confidence  of  the  people.  His  intimate  friends  forgot  the 
fame  of  his  judicial  career  in  the  more  cherished  recollections  of 
his  social  character,  and  his  bereaved  family  dedicate  this  stone 
to  the  perpetual  memory  of  the  affectionate  husband  and  kind 
father. 

The  eloquence  of  this  cannot  be  denied,  and,  un- 
like most  writings  of  its  class,  there  seems  to  be  no 
word  of  it  which  is  not  true. 

The  proceedings  in  the  supreme  court  upon  the 

8  Address  of  J.  E.  Bonham,  Esq.,  at  the  Bar  meeting  in  Cumber- 
land County. 
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announcement  of  his  death7  consisted  of  an  address 
by  Thaddeus  Stevens  in  moving  to  adjourn,  and  a 
reply  by  Chief-Justice  Black,  one  of  the  finest  eu- 
logies ever  pronounced,  and  an  unmatchable  appre- 
ciation of  Gibson's  character  and  greatness. 

Similar  proceedings  were  had  in  many  of  the 
county  courts,  and  in  the  federal  courts.  Speeches 
of  this  kind  necessarily  contain  nothing  but  praise, 
and  usually  convey  little  accurate  information.  To 
them,  if  to  anything,  the  maxim,  De  mortuis  nil  nisi 
bonum,  properly  applies.  But,  under  the  tissue  of 
superlatives,  the  genuine  appreciation  of  his  con- 
temporaries and  their  admiration  and  affection  for 
him  as  a  man  are  plainly  to  be  read. 

The  personal  appearance  of  Judge  Gibson,  as 
shown  by  his  portraits  and  as  described  by  those  who 
remembered  him,  was  most  striking.  His  stature 
was  three  inches  above  six  feet;  he  was  powerfully 
built,  well  proportioned,  and  of  vigorous  health. 
His  head  was  larger  than  Webster's;  his  eyes  were 
keen  and  penetrating;  his  mouth  and  chin  were 
strong  and  determined.  His  bearing  was  habitually 
dignified,  his  manner  often  abstracted,  the  weighty 
problems  occupying  his  mind  making  him  at  times 
even  oblivious  to  acquaintances  met  on  the  street. 
He  was  mild  and  unostentatious  in  speech;  in  his 
personal  and  family  relations  he  was  genial,  kindly 
and  affectionate.  At  Carlisle,  where  he  lived  from 
the  time  of  his  appointment  to  the  supreme  court 

7  See,  19  Pennsylvania  State  Reports,  10. 
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until  his  death,  his  hospitality  and  affability  were 
well  known. 

As  one  would  say  to-day,  he  was  a  typical  "big" 
man,  in  body  and  mind.  To  quote  again  from  Judge 
Porter's  essay: 

He  despised  the  anise  and  the  cumin,  and  necessarily  lost  the 
respect  of  those  valuable  members  of  the  state,  outside  and  inside 
of  the  bar,  who  do  the  least  important  things  first,  and  the  most 
important  last.  Frank,  generous  and  confiding,  he  spoke  on  the 
bench  and  elsewhere,  of  persons  and  things,  with  that  impulse 
which  none  but  an  honest  heart  can  know;  and  in  doing  so  he 
occasionally  lost  in  dignity  as  much  as  he  gained  in  the  pleasure 
of  giving  expression  to  his  real  sentiments  in  his  own  way.  If, 
as  a  presiding  officer,  he  had  preserved  order  more  rigidly,  his 
court  would  have  been  a  more  solemn  place,  and  if  he  had  at- 
tended more  directly  to  what  was  passing  before  him,  the  business 
would  have  been  more  efficiently  despatched.  But  enough  of 
what  he  was  not.  The  qualities  which  he  possessed  were  striking 
and  peculiar.  That  which  most  impressed  those  who  knew  him 
best  was  the  exceeding  kindness  of  his  heart.  The  knowledge  of 
this  was  the  key  to  his  character.  ...  He  cherished  no  an- 
tipathies, and  formed  no  prejudices,  and  this  constituted  one  of 
his  chief  excellencies  as  a  judicial  magistrate. 

Notable  among  Judge  Gibson's  friendships  was 
that  with  Black,  himself  one  of  the  great  figures  of 
the  Pennsylvania  bench.  In  the  memorial  of  that 
friendship,  for  the  quotation  of  which  no  apology 
is  needed,  Black  describes  Gibson  as  no  one  else  can 
hope  to  do: 

Next,  after  his  wonderful  intellectual  endowments,  the  benevo- 
lence of  his  heart  was  the  most  marked  feature  of  his  character. 
His  was  a  most  gentle  spirit;  affectionate  and  kind  to  his  friends, 
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and  magnanimous  to  his  enemies.  Benefits  received  by  him  were 
engraved  on  his  memory  as  on  a  tablet  of  brass;  injuries  were 
written  in  sand.  He  never  let  the  sun  go  down  on  his  wrath.  A 
little  dash  of  bitterness  in  his  nature  would,  perhaps,  have  given 
a  more  consistent  tone  to  his  character,  and  greater  activity  to  his 
mind.  He  lacked  the  quality  which  Dr.  Johnson  admired;  he 
was  not  a  good  hater. 

The  eulogy  concludes : 

Doubtless  the  whole  commonwealth  will  mourn  his  death;  we 
all  have  good  reason  to  do  so.  The  profession  of  the  law  has  lost 
the  ablest  of  its  teachers,  this  court  the  brightest  of  its  ornaments, 
and  the  people  a  steadfast  defender  of  their  rights,  so  far  as  they 
were  capable  of  being  protected  by  judicial  authority.  For  my- 
self, I  know  no  form  of  words  to  express  my  deep  sense  of  the 
loss  we  have  suffered.  I  can  most  truly  say  of  him  what  was  said 
long  ago,  concerning  one  of  the  few  mortals  who  were  greater 
than  he :  "I  did  love  the  man,  and  do  honor  his  memory,  on  this 
side  idolatry,  as  much  as  any." 

Judge  Gibson's  versatility  has  already  been  men- 
tioned. His  was  a  well  and  variously  stored  mind, 
the  law  seeming  to  have  been  less  a  "jealous  mis- 
tress" to  him  than  to  most.  That  he  was  a  student 
of  Shakespeare,  apt  quotations  and  allusions  in  his 
opinions  testify.  He  kept  up  his  Latin,  and  knew 
French  and  Italian.  He  was  fond  of  the  drama,  and 
personally  knew  many  of  the  actors  of  his  time.  He 
and  Judge  Rogers  erected  a  monument  to  Joe  Jef- 
ferson, grandfather  of  the  Joe  Jefferson  of  our  day, 
for  which  Judge  Gibson  wrote  the  epitaph.  He 
played  the  violin  very  well  and  found  great  pleasure 
in  music.     It  is  said  that  often,  while  working  in 
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his  library,  he  would  lay  down  his  book,  play  his 
"fiddle"  for  a  while,  and  then  as  suddenly  put  it 
aside  and  go  back  to  the  opinion  he  was  writing. 
In  his  youth  he  had  a  strong  taste  for  painting,  and 
a  portrait  of  himself  at  the  age  of  twenty-one,  still 
preserved,  is  said  to  be  an  excellent  likeness.  This 
taste  showed  itself  in  later  years  in  clever  pen  and 
ink  caricatures  of  tiresome  speakers  that  he  some- 
times made  while  on  the  bench.  He  was  naturally 
skilful  with  his  hands,  and  enjoyed,  in  his  life  at 
Carlisle,  gardening,  amateur  carpentry,  piano-tun- 
ing, in  which  he  was  expert,  and,  most  curiously, 
dentistry.  The  story  is  that,  his  teeth  having  loos- 
ened and  dropped  out,  though  still  sound,  he  re- 
quested a  dentist  to  mount  them  on  a  plate.  This 
the  dentist  said  was  impossible,  whereupon  the  Chief- 
Justice  borrowed  some  of  the  dentist's  tools,  did  the 
work  himself,  and  used  the  teeth  all  the  rest  of  his 
life.  And  it  is  also  said  that  after  this  occurrence 
he  sometimes  amused  himself  by  dental  work  of 
various  sorts.  His  knowledge  of  medicine  was  ex- 
tensive, and  he  had  considerable  skill  in  diagnosis, 
so  that  physicians  are  said  to  have  consulted  him 
in  doubtful  cases.  He  also  read  widely  in  physical 
science,  wrote  articles  for  scientific  journals,  and  in 
at  least  one  instance  wrote  an  article  on  geology  far 
in  advance  of  the  views  of  that  day. 

In  1838,  Judge  Gibson  received  the  degree  of 
Doctor  of  Laws  from  the  University  of  Pennsylvania, 
and  later  from  Harvard;  and  in  those  days,  when 

24 
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honorary  degrees  were  not  so  cheap  as  now,  this 
meant  much. 

Of  the  integrity  of  such  a  man,  it  seems  almost 
an  insult  to  speak  at  all.  The  words  of  Judge 
Black  will  serve  to  show  what  those  who  knew  him 
thought: 

He  was  inflexibly  honest.  The  judicial  ermine  was  as  un- 
spotted when  he  laid  it  aside  for  the  habiliments  of  the  grave,  as 
it  was  when  he  first  assumed  it.  I  do  not  mean  to  award  him 
merely  that  common-place  integrity  which  it  is  no  honor  to  have, 
but  simply  a  disgrace  to  want.  He  was  not  only  incorruptible, 
but  scrupulously,  delicately,  conscientiously  free  from  all  wilful 
wrong,  either  in  thought,  word  or  deed. 

When  Gibson  began  the  study  of  law,  the  only 
American  reports  were  three  volumes  of  Dallas,  and 
few  law  books  of  any  sort  were  to  be  had.  The 
student  was  compelled  to  go  to  the  fountain  heads ; 
and  the  influence  of  a  thorough  knowledge  of  Bacon 
and  Coke  is  apparent  in  Gibson's  opinions,  not  only 
in  substance  but  in  form. 

The  law  of  real  estate  and  pleading  were  then  the 
most  important  branches.  Commercial  law  was  al- 
most non-existent.  Railroads  were  unknown,  and 
corporations  of  any  sort  unusual.  But  the  great  de- 
velopment of  commerce  and  industry  during  the  fifty 
years  of  Gibson's  legal  work  found  him  well  pre- 
pared, by  a  complete  and  precise  understanding  of 
fundamental  principles,  to  meet  and  dispose  of  the 
various  and  complex  questions,  many  of  them  of 
first  impression,  coming  before  him. 
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To  his  profound  knowledge  of  the  common  law,  to 
his  appreciation  of  its  spirit,  and  above  all  to  his 
treatment  of  it,  not  as  a  fixed  and  lifeless  system,  im- 
ported bodily  from  England  to  the  new  soil,  but  as 
an  organism  capable  of  adaptation  to  environment — 
and  therefore  alive — Pennsylvania  owes,  in  great  de- 
gree, the  framework  of  her  jurisprudence.  With  an 
unsurpassed  learning  in  the  old  precedents,  Gibson 
never  joined  a  blind  following  of  them.  From  well 
grounded  premises,  he  reasoned  with  masterly  logic, 
strong  common  sense  and  striking  independence,  al- 
ways realizing  that  this  commonwealth  has  a  ju- 
dicial system  of  her  own — rooted  deeply  in  the  an- 
cient customs  of  the  English  people,  but  growing 
and  spreading  in  its  own  way  and  along  its  own  lines. 

This  is  best  illustrated  by  a  few  extracts  from  his 
opinions. 

On  the  question  whether  "months"  for  payment  of 
a  bill  of  exchange  were  lunar  or  calendar  months, 
he  held  the  latter,  saying  that  the  English  rule  to 
the  contrary  was  founded  on  the  common  usage  in 
that  country.8 

This  tendency  of  the  common  law  to  adapt  itself  to  the  feel- 
ings and  habits  of  men,  as  they  actually  exist  in  society,  instead 
of  moulding  their  transactions  into  forced  and  artificial  forms  by 
inflexible  rules,  is  one  of  its  most  estimable  qualities,  and  one 
which,  alone,  gives  it,  as  a  practical  system,  pre-eminence  over 
every  other  that  has  prevailed.  But  however  wise  this  particular 
rule  may  have  been  in  its  origin,  the  reason  of  it  has  long  ceased, 

8  Shapley  vs.  Garey,  6  Sergeant  &  Rawle's  Reports,  539. 
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at  least  in  this  country,  where  the  popular  understanding  on  the 
subject  is  so  entirely  changed,  that  in  all  the  transactions  and 
business  of  life,  the  month  is  universally  estimated  by  the  cal- 
endar. The  lunar  month  never  enters  into  the  contemplation  of 
anyone. 

Again,  in  the  celebrated  case  of  Lyle  vs.  Richards, 
he  says : 9 

1  A  position  has  been  taken  by  counsel,  which,  in  its  full  extent, 
I  think  no  one  will  concede:  that  on  the  arrival  of  our  ancestors 
in  the  province,  the  whole  common  law  of  England  was  cast  on 
them,  as  an  inheritance  is  cast  on  the  heir,  without  power  on  their 
part  to  prevent  its  descending  on  them;  the  whole  or  particular 
parts  to  be  entered  on  and  occupied  in  actual  use,  as  occasion 
might  from  time  to  time  require.  It  is  undoubtedly  true  as  a 
general  rule,  subject  however  to  exceptions,  that  the  first  settlers 
of  a  colony  carry  with  them  the  laws  and  usages  of  the  mother 
country.  .  .  .  But  to  a  greater  or  less  extent,  there  neces- 
sarily exists  in  every  country  a  species  of  legislation  by  the  people 
themselves,  which  in  England  and  in  this  country  is  the  founda- 
tion of  the  common  law  itself,  or  in  other  words  general  custom 
obtaining  by  common  consent;  and  this  sort  of  legislation  will  be 
more  freely  used  in  the  infancy  of  a  colony,  where  an  abrupt 
change  of  the  circumstances  and  condition  of  the  colonists  must 
require  a  correspondent  alteration  of  the  laws  and  usages  of  the 
mother  country  to  fit  them  to  actual  use,  than  in  a  country 
whose  jurisprudence  has  been  the  gradual  product  of  time  and 
experience.  In  the  infancy  of  this  colony  it  produced  not  only  a 
modification  of  some  of  the  rules  of  the  common  law,  but  a  total 
rejection  of  many  of  the  rest.  ...  It  is  said  by  Judge 
Yeates,  whose  personal  experience  extended  half  a  century  back 
and  who  was  well  skilled  in  the  earlier  traditions  of  the  province, 
that  the  uniform  idea  had  been  that  only  such  parts  of  the  com- 

8  9  Sergeant  &  Rawle's  Reports,  322. 
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mon  law  as  were  applicable  to  the  local  situation  of  the  colonists 
were  received  by  them.  ...  I  do  not  say  that  nonuser  alone 
ought  to  be  considered  as  conclusive  evidence  of  universal  assent 
.  .  .;  but  where  to  a  clear  and  unqualified  nonuser  for  more 
than  half  a  century,  we  find  subjoined  positive  acts  of  the  whole 
community  evincing  a  disclaimer  of  the  existence  of  a  particular 
law,  it  ought  to  be  conclusive;  for  it  is  not  to  be  credited  that  a 
law  can  be  in  force,  and  its  existence,  at  the  same  time,  be  a  secret 
to  every  member  of  the  community,  whether  lettered  or  layman. 

His  attitude  toward  the  civil  law  is  shown  by  the 
following  quotations.  In  the  case  of  Lyle  vs.  Rich- 
ards, cited  above,  he  says: 

No  freeman  would  hesitate  to  prefer  the  hardy  features  of 
personal  independence  of  this  most  excellent  system  of  jurispru- 
dence [the  common  law],  notwithstanding  the  subtlety  of  its 
forms  and  the  tediousness  of  its  administration,  to  the  civil  law, 
the  code  of  continental  Europe,  under  which  justice  may  be  un- 
ceremoniously snatched  by  the  hand  of  power. 

In  another  case  he  said:10 

No  man  can  withhold  his  praise  of  the  civil  law,  as  a  wonder- 
ful fabric  of  wisdom  for  its  day,  or  deny  that  it  has  contributed 
largely  to  the  best  parts  of  our  jurisprudence;  but  all  its  mate- 
rials of  superior  value  have  already  been  worked  up  in  our  more 
commodious  edifice ;  and  if  the  cultivation  of  an  acquaintance  with 
it  is  to  beget  a  desire  to  substitute  its  abstract  principles  for  the 
maxims  of  the  common  law  —  the  accumulated  wisdom  of  a  thou- 
sand years  experience  —  it  were  better  that  our  jurists  should  die 
innocent  of  a  knowledge  of  it. 

And  in  speaking  of  a  certain  English  decision  he 
shows  that  his  attitude  is  not  one  of  prejudice:11 

10  Bayard  vs.  Shunk,  I  Watts  &  Sergeant's  Reports,  92. 

11  Hoopes  vs.  Dundas,  10  Pennsylvania  State  Reports,  75. 
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The  whole  case  exhibits  a  determination,  at  any  sacrifice  of 
precedent,  to  get  away  from  the  doctrine  of  the  civil  law,  though 
the  facts  before  him  were  pregnant  with  proof  of  its  superiority 
in  this  particular.  .  .  .  We  are  not  going  to  overturn  our 
own  decision  here,  because  it  has  pleased  the  Chancellor  to  over- 
turn the  old  decisions  there. 

While  he  maintained  constantly  the  importance  of 
adherence  to  long-settled  forms  and  the  danger  of 
departure  from  precedents,  one  of  his  most  striking 
characteristics  was  his  unswerving  refusal  to  let  mere 
technicalities  stand  in  the  way  of  the  administration 
of  substantial  justice.  "An  adherence  to  form,"  he 
says,  "is  the  only  security  for  a  due  attention  to  sub- 
stance ;" 12  again,  "The  forms  of  the  law  are  the  in- 
dices and  conservatories  of  its  principles ;"  13  "Pre- 
cedents are  the  highest  evidence  of  the  law,  and  are 
to  be  followed  implicitly  where  they  do  not  produce 
actual  injustice  or  some  intolerable  mischief."14 
But  in  this  last  case  he  goes  on: 

Where  it  is  the  business  of  a  particular  class  of  the  profession 
to  attend  to  the  pleadings  and  prepare  the  causes  for  trial,  slips 
are  infrequent,  and  the  injustice  of  applying  strict  rules  of  plead- 
ing ...  is  consequently  less  annoying.  But  here,  where 
the  attorney  is  also  the  advocate;  where  an  almost  unlimited  in- 
dulgence is  extended  to  each  other  by  gentlemen  of  the  profes- 
sion, and  where,  in  consequence,  the  pleadings  are  frequently  left 
unfinished,  our  sense  of  justice  is  perpetually  shocked  by  excep- 
tions like  the  present. 


12  Withers  vs.  Gillespy,  7  Sergeant  &  Rawle's  Reports,  10. 

13  Fritz  vs.  Thomas,  1  Wharton's  Reports,  66. 

"Sauerman  vs.  Weckerly,  17  Sergeant  &  Rawle's  Reports,  116. 
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And  apropos  of  this  looseness  of  practice,  he  said, 
after  many  years  of  experience  on  the  bench:15 

In  Pennsylvania,  it  is  true,  agreements  of  parties  or  counsel 
have  been  recognized  as  the  law  of  the  case  so  far  as  regards  ques- 
tions of  right;  and  they  have  had  an  influence  even  in  overturning 
forms  of  law  and  making  a  Pennsylvania  record,  when  sent  into 
another  state,  a  by-word  and  a  jest.  We  have  heard  of  one  sort 
of  action  being  turned  into  another,  and  money  counts  being  filed 
in  trespass  or  trover;  but,  though  such  a  practice  is  simply  bar- 
barous, it  supposes  the  existence  of  a  proper  form  of  action,  with 
pleadings  to  admit  the  merits  of  the  case.  It  is  to  the  facilities 
afforded  by  these  agreements,  encouraging  as  they  do  laziness  and 
inattention,  that  our  exuberant  ignorance  of  the  principles  of  an 
action,  and  of  practice,  is  to  be  ascribed,  together  with  the  teasing 
and  profitless  litigation  which  it  produces. 

In  a  case  where  the  attempt  was  to  sustain  the  an- 
cient and  long  unused  assize  of  nuisance,  he  alludes 
to  the  matter  in  terms  showing  that  he  must  have 
read  Washington  Irving's  "Sketch  Book,"  then 
new.16 

,  I  certainly  have  not  been  in  favor  of  reviving  obsolete  forms, 
which,  from  the  disuse  of  them  by  our  forefathers,  might  well  be 
considered  as  having  been  rejected  at  the  settlement  of  the  prov- 
ince. It  is,  however,  too  late  to  make  a  stand  against  them  now, 
it  having  been  established,  by  repeated  decisions  of  this  court,  that 
all  common  law  actions  which  have  not  been  abolished  by  the  leg- 
islature, are  in  force  here  precisely  as  they  are  in  England.  .  .  . 
This  being  so,  we  have  nothing  left  for  it  but  to  adapt  the  action 
to  modern  use,  by  purging  it  of  its  subtleties  in  mere  matters  of 
form,  without  presuming,   however,   to  meddle  with   essentials. 

16  Bellas  vs.  Dewart,  17  Pennsylvania  State  Reports,  85. 
«  Barnet  vs.  Ihrie,  17  Sergeant  &  Rawle's  Reports,  174. 
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The  ground  on  which  it  has  been  recognized  is,  that  it  was  all 
along  a  living  remedy,  although  dormant;  and,  like  the  man  who 
awaking  from  a  trance  of  twenty  years  in  the  Catskill  mountains, 
was  so  altered  that  on  returning  to  his  native  village  his  former 
acquaintances  did  not  know  him,  the  assize  of  nuisance  is  to  be 
received  with  the  same  modifications  in  practice  which  time  has 
impressed  on  the  forms  of  our  other  actions.  It  would  be  a  sad 
and  sickening  task  to  take  it  up  now  just  as  it  was  two  hundred 
years  ago,  when  the  English  courts  laid  it  down,  without  extend- 
ing to  it  the  benefits  of  modern  practice,  or  of  the  statutes  of 
jeofails,  or  even  of  our  own  act  of  assembly  for  the  amendment 
of  slips  in  pleading. 

In  laying  down  that  it  was  the  rule  in  Pennsylva- 
nia, as  contrary  to  the  English  rule,  that  mesne 
profits  could  be  recovered  in  ejectment  down  to  the 
time  of  the  verdict,  he  takes  a  characteristic  posi- 
tion:17 

Whatever  force  there  may  have  formerly  been  in  the  assertion, 
that  only  nominal  damages  could  be  recovered  of  a  nominal  de- 
fendant, it  is  sufficient  for  the  present  to  say,  that  under  our 
statutes  ejectment  is  an  actual  proceeding  betwixt  actual  parties. 
.  .  .  It  would  be  idle  to  be  restrained  by  want  of  form  in  an 
action  which  has  no  form;  or  to  be  guided  in  practice  by  forms 
which  have  been  abolished.  .  .  .  Departing  from  the  English 
practice  in  a  single  particular,  it  would  be  idle  to  stop  short  of 
full  relief;  and  we  are  bound  to  allow  profits  for  the  whole  time 
which  has  preceded  the  verdict. 

And  this  attitude  of  mind,  which,  while  careful 
to  preserve  all  essentials  of  form,  is  impatient  and 
scornful  of  captious  objections  and  barren  make- 
weight assignments  of  error,  and  turns  instinctively 

17  Dawson  vs.  McGill,  4  Wharton's  Reports,  230. 
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to  the  substance  of  the  case,  is  apparent  in  the  very 
form  of  his  opinions.  Leaving  the  statement  of  the 
facts  and  the  pleadings  to  the  reporter  (and  it  is 
properly  the  reporter's  function,  though  often  indif- 
ferently discharged),  he  plunges  at  once  in  medias 
res,  and  disposes  with  the  utmost  clearness  of  the 
real  questions  of  law  involved.  Nor  does  he  waste 
time  in  answering  baseless  arguments.  The  way  in 
which  he  begins  many  of  his  opinions,  by  sweeping 
aside  in  a  sentence  or  two  all  immaterial  questions, 
clearing  the  ground  for  the  vital  ones,  is  eminently 
characteristic.18 

Of  Judge  Gibson's  methods  of  work,  Judge  Porter 
says:  "Both  his  mind  and  his  body  seemed  inca- 
pable of  exertion,  even  to  the  pitch  of  writing,  unless 
urged  by  the  excitement  of  a  great  subject.  Of  the 
practical  inconvenience  of  this  he  frequently  com- 
plained." This  may  be  entirely  true;  but  certainly 
there  is  no  trace  of  it  in  the  opinions,  which  by  their 
carefulness  and  by  their  number  bespeak  a  patience 
and  industry  of  the  highest  degree.  Judge  Porter 
goes  on : 

It  is  believed  that  he  took  little  part  in  the  consultations  of  the 
bench,  communicating  his  views  usually  in  short,  detached  sen- 
tences, sometimes  not  at  all,  but  when  he  did,  hitting  the  exact 
point,  and  diffusing  additional  light  on  the  principles  in  question. 

In  view  of  the  undoubted  preponderance  of  Judge 


is  See  Warren  vs.  Sennett,  4  Pennsylvania  State  Reports,  114;  Weit- 
lttg  vs.  Nissley,  13  Pennsylvania  State  Reports,  655 ;  Swartz  vs.  Swartz, 
4  Pennsylvania  State  Reports,  313. 


378  JOHN  BANNISTER  GIBSON  [1780 

Gibson's  opinions  with  his  colleagues,  one  evidence 
of  which  is  the  striking  absence  of  dissenting  opin- 
ions during  his  time,  and  of  his  well-known  brevity 
of  expression,  the  words  quoted  may  be  taken  to  show 
that  in  most  instances  he  had  only  to  state  his  views 
to  have  them-prevail.     The  same  writer  proceeds: 

When  appointed  to  deliver  the  opinion,  he  generally  made  an 
examination  of  the  authorities,  and  sometimes,  it  must  be  admitted, 
much  too  brief  an  examination.  His  habit  then  was  to  think 
chiefly  without  the  aid  of  his  pen,  and  out  of  the  reach  of  books. 
He  did  this  in  his  chamber,  on  the  street,  at  the  table;  sometimes, 
it  is  feared,  on  the  bench,  during  the  progress  of  other  causes,  and 
not  infrequently  in  the  public  room  of  the  hotel.  ...  He  did  all 
the  labor  of  thought  before  he  commenced  to  write,  and  never 
wrote  until  he  was  ready.  Before  he  began,  it  is  believed,  the 
very  sentences  were  formed  in  his  mind,  and  when  he  assumed 
the  pen,  he  rarely  laid  it  aside  until  the  opinion  had  been  com- 
pleted. The  bold,  beautiful,  and  legible  character  of  his  hand- 
writing, and  its  freedom  from  erasure,  induced  those  obliged  to 
read  his  opinions  in  manuscript,  to  suppose  that  he  transcribed 
them,  but  this  was  very  rarely,  if  ever  done.  .  .  .  Such  a 
method  of  writing  undoubtedly  possessed  great  advantages.  It 
gave  his  fine  logical  powers  full  play.  It  contributed  to  that  con- 
densation which  forms  one  of  the  distinctive  features  of  his  writ- 
ings. It  enabled  him  to  proceed  with  directness  right  to  his  con- 
clusion, and  to  make  everything  point  to  it  from  the  first  sentence 
to  the  last.  .  .  .  We  see  each  idea  but  once,  and  need  not 
count  on  seeing  even  the  shadow  of  it,  more  than  once.  .  .  . 
He  knew  precisely  where  he  was  to  end  before  beginning,  and  he 
avoided  all  the  difficulties  of  those  writers  who  begin  to  write 
when  they  begin  to  think,  and  sometimes  before  it." 

While  many  contemporary  judges  wrote  slovenly 
and  verbose  opinions  (would  that  the  evil  had  been 
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confined  to  his  day),  Gibson's  English  is  not  only 
pure,  precise,  idiomatic  and  forceful — it  has,  so  far 
as  such  a  quality  can  inhere  in  judicial  opinions, 
positive  and  unmistakable  literary  merit.  Its  vigor, 
masculinity  and  freedom  give  to  his  writings  a 
quality  in  marked  contrast  to  the  dry  and  colorless 
lucubrations  of  many  of  his  learned  associates.  Buf- 
fon's  trite  saying  must  do  duty  again — of  Gibson  it 
is  eminently  true  that  "Le  style  c'est  de  I'homme." 

If  his  opinions  are  examined  in  the  order  of  their 
writing,  one  of  the  most  noticeable  marks  of  his  in- 
creasing mastery  of  the  law  is  the  growing  tendency 
to  conciseness.  While  never  long  or  diffuse  as  com- 
pared with  those  of  the  other  judges,  his  opinions  in 
the  early  reports  seem  so  when  placed  beside  his 
own  later  opinions.  Yet,  with  all  his  remarkable 
condensation,  there  is  no  loss  of  clearness,  but  a  de- 
cided gain. 

It  has  been  said  that  his  brevity  is  due  in  part  to 
his  abhorrence  of  the  physical  drudgery  of  writing 
(opinions  were  not  dictated  to  a  stenographer  in  his 
day).  If  this  is  so,  it  is  a  fortunate  thing  for  the 
profession.  But  it  seems  also  to  be  true  that  he 
had  a  fixed  ideal  of  a  judicial  opinion,  one  of  the 
elements  of  which  was  condensation.  In  a  case  the 
facts  of  which  were  extremely  complex  and  confus- 
ing— the  reporter's  statement  of  them  and  of  the 
arguments  of  counsel  occupying  67  pages  of  the  re- 
port— Judge  Gibson  apologizes  for  writing  an  opin- 
ion eight  pages  long,  saying:     "It  is  difficult  to 
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compress  a  decision  of  the  leading  points  of  this  case 
in  the  old-fashioned  limits  of  a  judicial  opinion."19 
One  of  the  last  opinions  which  he  wrote  is  so  ex- 
cellent an  example  of  the  multum  in  parvo  which 
distinguishes  his  style,  that  it  seems  worth  quoting 
in  full:20 

"  I  do  give  and  bequeath  to  my  son  John  and  his  heirs,"  are  the 
words  of  the  first  clause  of  this  devise.  No  one  could  limit  a  fee 
simple  more  artistically  and  precisely.  "  With  this  proviso,"  he 
continues,  "  that  my  son  John  shall  not  have  any  right  nor  power 
to  sell  nor  convey  the  said  farm,"  an  impotent  attempt  to  give 
title  to  property  without  the  incidents  of  ownership.  Again: 
"  But  at  his  death,  all  the  right,  title,  and  interest  shall  be  and 
remain  perfect  in  his  lawful  heirs."  That  expresses,  in  other 
words,  what  he  had  expressed  before,  and  signifies  no  more  than 
his  notion  of  the  intended  disability.  But  whatever  his  plan,  he 
has  used  technical  words  without  anything  to  qualify  their  mean- 
ing, except  ignorance  of  his  inability  to  prescribe  an  impossible 
condition;  from  which  it  would  be  unsafe  to  infer  that  he  stum- 
bled on  them  by  chance,  or  to  mould  the  fee  so  as  to  give  effect  to 
a  conjectural  intention. 

Indeed,  from  his  habits  of  thought  and  his  method 
of  writing,  no  other  than  clear  and  concise  opinions 
could  result,  in  the  hands  of  such  a  master  of  the 
law  and  of  the  English  language.  There  is  never 
any  groping  in  a  fog  of  half -formulated  ideas — never 
any  fumbling  with  the  tools — but  always  the  assured 
touch  of  knowledge. 

Nor  does  he,  as  has  been  remarked,  profess  "to 

18  Commonwealth  vs.  Green,  4  Wharton's  Reports,  531. 
20Reifsnyder  vs.  Hunter,  19  Pennsylvania  State  Reports,  41. 
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give  any  history  of  the  decided  cases,  from  the  crea- 
tion of  the  world,  from  the  reign  of  Richard  I,  or 
from  the  assumption  of  the  reins  of  justice  by  Chief- 
Justice  McKean."  He  "invariably  puts  the  de- 
cision upon  some  leading  principle  of  law,  referring 
but  to  a  few  cases  for  the  purpose  of  illustration,  or 
to  show  their  exception  to  the  general  rule." 
Neither  does  he  go  off  on  side  excursions  to  explain 
the  meaning  of  the  terms  he  uses,  or  to  write  out 
large  the  processes  of  his  reasoning,  where  the  steps 
are  obvious  to  the  reader  reasonably  familiar  with 
the  established  law. 

Complaints  are  sometimes  heard  that  Judge  Gib- 
son's opinions  are  not  easy  to  understand.  They  are 
not  milk  for  babes;  and  the  real  trouble  is  usually 
in  the  reader's  habit  of  mind,  produced  by  much 
reading  of  diffuse  opinions  of  other  judges,  where 
the  thought  is  diluted  and  spread  out  thin.  Every 
word  of  Gibson's  counts. 

Objection  has  also  been  made  to  his  fondness  for 
Latin  derivatives,  or  "long  words"  as  the  saying  is. 
Undoubtedly,  not  only  in  his  choice  of  words  but 
in  the  structure  of  his  sentences,  the  Latin  influence 
is  apparent.  It  was  the  fashion  of  the  time — styles 
were  formed  on  classical  models.  And  after  all,  the 
desideratum  in  legal  writing  is  precision,  not  purism 
or  the  exclusion  of  all  but  Anglo-Saxon  roots.  And 
these  very  Latin  polysyllables  are  often  the  only  pre- 
cise terms  available — to  say  nothing  of  the  otherwise 
unattainable  dignity  which  they  give  to  the  style. 
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But  Judge  Gibson's  object  was  to  express  his  mean- 
ing in  words  which  could  not  possibly  be  taken  to 
mean  anything  else.  The  last  charge  which  could 
be  brought  against  his  style  would  be  that  of  strain- 
ing after  ornament  and  high-sounding  periods.  And 
his  sentences,  even  when  long,  are  not  involved  or 
clogged  with  cumbersome  dependent  clauses,  but  are 
admirably  clear. 

In  fact,  it  is  surprising  to  find  how  free  his  style 
is  from  the  charge  of  being  "old-fashioned."  Of 
course,  some  of  his  locutions  are  not  those  of  to-day; 
but  thoroughly  good  English  does  not  go  out  of 
fashion. 

The  unexpected  figures  of  speech,  which  seem  to 
have  worried  those  who  have  written  upon  Gibson's 
style,  are  the  result  of  his  fondness  for  reasoning  by 
analogy,  and  of  his  natural  freedom  and  vigor  of 
expression.  They  are  always  illuminating,  never 
merely  ornamental  or  digressive,  and  while  some- 
times a  trifle  startling  because  of  their  originality, 
they  are  never  undignified. 

Perhaps  a  few  illustrations  of  his  forceful  and 
striking  expressions  and  of  the  range  of  his  vocabu- 
lary, may  be  interesting  to  the  reader.  They  have 
been  chosen  almost  at  random,  from  the  Reports.  He 
speaks  of  the  legislature  having  "demolished  one  horn 
of  the  dilemma  at  a  blow;"  21  of  the  "concoction"  of  a 
will,  and  of  "statutory  metachronism,"  referring  to 
the  act  of  1833  making  wills  pass  after-acquired  prop- 

21  Grant  vs.  Wallace,  16  Sergeant  &  Rawle's  Reports,  233. 
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erty;22  of  an  inquiry  not  being  "clogged  by  the  au- 
thority of  a  precedent,"  of  the  application  of  a  prin- 
ciple to  "convergent  propositions,"  of  restoring  the 
law  to  its  "primitive  symmetry,"  of  a  notion  having 
"lingered  in  its  embers  through  the  succeeding 
cases."23  Speaking  of  a. question  which  had  long 
agitated  the  English  courts,  he  said:  "We  feel  sur- 
prise, in  finding  the  knot  deemed  worthy  of  the  leg- 
islative sword."  24  In  another  case  he  speaks  of  "the 
magic  of  a  seal,"  and  of  "trampling  on  the  common 
law."  25  In  discussing  gifts  causa  mortis,  he  says : 
"No  one  would  hesitate  to  say  that  the  gift  of  a  man 
in  the  predicament  of  Parolles,  "when  sportively 
doomed  by  his  friends,  in  the  guise  of  ferocious  ene- 
mies, might  be  recalled." 26  Referring  to  the 
English  rule  as  to  a  married  woman's  powers  under  a 
separate  use  trust,  he  said  that  the  principle  was 
rejected  in  Pennsylvania,  "and  with  what  reason  is 
seen  in  their  restless  and  feverish  course  in  respect 
to  it." 27  As  to  contrivances  to  deter  bidders  at  a 
sheriff's  sale,  he  remarked:  "The  law  requires  no 
more  of  them  than  fairness  of  purpose,  and  that  no 
trick  or  artifice  be  used  as  a  scarecrow." 28  He 
speaks  of  the  "shutting  in"  of  the  statute  of  limita- 

22Roney  vs.   Stiltz,  5  Wharton's  Reports,  381. 

23  Fritz  vs.  Thomas,  1  Wharton's  Reports,  66. 

24  Kerns  vs.  Soxman,  16  Sergeant  &  Rawle's  Reports,  313. 

25  Milliken  vs.  Brown,  1  Rawle's  Reports,  391. 

26  Nicholas  vs.  Adams,  2  Wharton's  Reports,  17. 

27  Hamersley  vs.  Smith,  4  Wharton's  Reports,  126. 

28  Smull  vs.  Jones,  1  Watts  &  Sergeant's  Reports,  128. 
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tions,  and  says  that  the  statute  cannot  be  "eluded  by 
a  play  of  disabilities,  compounded  of  infancy,  cover- 
ture and  insanity." 29  Again,  he  speaks  of  the 
"grumbling  of  the  judges"  in  England,  "at  the  earlier 
decisions;"30  and,  in  discussing  an  appeal  from  an 
interlocutory  decree,  he  refers  to  the  "ragged  and 
slovenly  paper-book,"  and  calls  the  proceeding  "a 
monster." 31 

In  deciding  that  the  employment  of  "puffers"  in- 
validated an  auction  sale,  he  used  this  language:32 

Timid  bidders  are  emboldened  by  decided  ones;  and  to  employ 
a  decoy-duck  to  inspire  them  with  false  confidence,  is  grossly  im- 
moral. The  very  excitement  of  competition  has  its  influence,  and 
it  is  unfair  to  increase  it  by  introducing  a  man  of  straw.  It  is 
wonderful  how  slowly  the  most  obvious  truths  are  perceived  and 
admitted.  The  plain  and  simple  morality  of  the  gospel  required 
a  revelation.  Even  in  my  day  at  the  bar,  it  was  the  constant 
practice  of  the  orphans'  courts  to  allow  a  charge  in  administra- 
tion accounts  for  the  price  of  strong  drink,  furnished  avowedly 
to  stimulate  the  bidders  at  the  sale  of  the  decedent's  effects. 

One  of  the  longest  cases  reported  in  Pennsylvania 
was  a  controversy  growing  out  of  a  protracted  dis- 
pute in  the  Presbyterian  church,  and  involving  a 
plan  of  union.33  In  speaking  of  the  "assembly"  of 
the  church,  Judge  Gibson  says:  "It  is  a  segregated 
association,  which,  though  it  is  the  reproductive  or- 

29  Altemus  vs.  Long,  4  Pennsylvania  State  Reports,  254. 

30  White  vs.  Fitler,  7  Pennsylvania  State  Reports,  533. 

31  Lancaster  County  Bank  vs.  Stauffer,  10  Pennsylvania  State  Re- 
ports, 398. 

82  Pennock's  Appeal,  14  Pennsylvania  State  Reports,  446. 
33  Commonwealth  vs.  Green,  4  Wharton's  Reports,  531. 
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gan  of  corporate  succession,  is  not  itself  a  member 
of  the  body."  Again,  he  refers  to  the  assembly  as  a 
"handmaid  and  nurse."  In  other  parts  of  the 
opinion  he  says :  "There  never  was  a  design  to  at- 
tempt an  amalgamation  of  ecclesiastical  principles 
which  are  as  immiscible  as  oil  and  water,"  and: 
"Our  public  bodies,  whether  legislative  or  judicial, 
secular  or  ecclesiastical  are  too  prone  to  forget  the 
golden  precept — 'Let  all  things  be  done  decently 
and  in  order.'  " 

The  characteristic  vigor  of  his  language  is  as  ap- 
parent as  ever  in  the  last  opinion  he  wrote.34  It 
begins : 

In  [cases  cited]  this  court  infused  a  drop  of  common  sense 
into  the  law  of  slander;  and  it  will  do  no  harm  to  infuse  another. 
Can  it  be  endured  in  the  middle  of  the  nineteenth  century,  that 
words  which  impute  larceny  of  a  dead  man's  goods  are  not  action- 
able ?  For  some  inscrutable  reason,  the  earlier  English  judges  dis- 
couraged the  action  of  slander  by  all  sorts  of  evasions,  such  as  the 
doctrine  of  mitiori  sensu;  and  by  requiring  the  slanderous  charge 
to  have  been  uttered  with  the  technical  precision  of  an  indictment. 
But  as  this  discouragement  of  the  remedy  by  process  of  law  was 
found  inversely  to  encourage  the  remedy  by  battery,  it  has  been 
gradually  falling  into  disrepute;  insomuch  that  the  precedents 
in  Croke's  Reports  are  beginning  to  be  considered  apocryphal. 

That  humor,  of  the  dry  and  somewhat  grim  sort 
which  does  not  seem  out  of  place  in  a  law  report,  is 
not  lacking  in  Gibson's  opinions,  is  shown  by  the 
above  quotations,  and  also  by  the  following.  In  a 
case   of   an   indictment   for  conspiracy  to   commit 

34  Bash  vs.  Sommer,  20  Pennsylvania  State  Reports,  159. 
25 
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adultery,  he  held  that  the  indictment  did  not  lie, 
saying: 35 

If  confederacy  constituted  conspiracy,  without  regard  to  the 
quality  of  the  act  to  be  done,  a  party  might  incur  the  guilt  of  it 
by  having  agreed  to  be  the  passive  subject  of  a  battery,  which  did 
not  involve  him  in  a  breach  of  the  peace.  By  such  preconcerted 
encounters,  it  has  been  said,  a  reputation  for  prowess  is  sometimes 
purchased  by  gentlemen  of  the  fancy.  In  the  same  way  there 
might  be  a  conspiracy  to  commit  suicide  .  .  .  though  no  one 
could  be  indicted  if  the  felony  were  committed.  It  may  be  said, 
such  conspiracies  are  ridiculous  and  improbable.  But  nothing  is 
more  ridiculous  than  a  conspiracy  to  commit  adultery  —  were  we 
not  bound  to  treat  it  with  becoming  gravity,  it  might  provoke  a 
smile  —  or  more  improbable  than  that  the  parties  would  delib- 
erately postpone  an  opportunity  to  appease  the  most  unruly  of  their 
appetites.  These  are  subtile  premises  for  a  legal  conclusion ;  but 
their  subtility  is  in  the  analysis  of  the  principle,  not  in  the  man- 
ner of  treating  it.  It  is  impossible  to  lay  down  a  rule  for  all 
cases ;  but  it  may  be  said  that  where  concert  is  a  constituent  part 
of  the  act  to  be  done,  as  it  is  in  fornication  and  adultery,  a  party 
acquitted  of  the  major  cannot  be  indicted  of  the  minor.  .  .  . 
When  an  adulterous  enterprise  has  been  relinquished  —  and  it 
ought,  like  every  other  criminal  design,  to  have  its  locus  peniten- 
tiae  —  it  is  impossible  to  believe  that  society  has  been  so  scathed 
by  it,  as  to  admit  of  no  propitiation  for  it  but  public  castiga- 
tion.  It  has  been  said  by  unerring  wisdom,  that  if  a  man  look 
upon  a  woman  to  lust  after  her,  he  hath  committed  adultery 
with  her  already;  but  God  alone  may  judge  the  offences  of  the 
heart.  Its  lust  is  not  the  adultery  which  the  statute  has  bared 
to  the  temporal  lash.  The  framers  of  it  knew  the  futility  of  at- 
tempting to  smother  the  instincts  of  our  nature,  or  to  cleanse  our 
thoughts  by  an  act  of  assembly. 

35  Shannon  vs.  Comm.,  14  Pennsylvania  State  Reports,  226. 
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Again,  in  holding  that  a  condition  in  restraint  of 
marriage  was  valid  as  to  real  estate,  he  remarked 
that  the  text  writers  asserted  that  it  was  void  on 
grounds  of  public  policy,  and  went  on : 36 

I  know  of  no  policy  on  which  such  a  point  could  be  rested, 
except  the  policy  which,  for  the  sake  of  a  division  of  labor,  would 
make  one  man  maintain  the  children  begotten  by  another!  It 
would  be  extremely  difficult  to  say,  why  a  husband  should  not 
have  liberty  to  leave  a  homestead  to  his  wife,  without  being  com- 
pelled to  let  her  share  it  with  a  successor  to  his  bed,  and  to  use  it 
as  a  nest  to  hatch  a  brood  of  strangers  to  his  blood.  .  .  . 
It  may  be  the  present  policy  of  the  country  to  encourage  repro- 
duction —  though  the  time  will  certainly  come  when  excess  of 
population  will  be  a  terrific  evil  here,  as  it  is  elsewhere  —  but  no 
political  regulation,  which  looks  no  further  than  inducements  to 
second  marriage,  will  either  advance  or  retard  it. 

In  an  action  by  an  attorney  at  law  for  fees  earned 
in  a  very  important  litigation,  Judge  Gibson  says : 3T 

It  is  not  to  be  doubted  that  responsibility,  in  a  confidential 
employment,  is  a  legitimate  subject  of  compensation,  and  in  pro- 
portion to  the  magnitude  of  the  interests  committed  to  the  agent. 
The  principle  has  not  been  directly  controverted  by  the  counsel 
for  the  plaintiff  in  error;  indeed,  it  has  been  practically  admitted 
by  the  elaborateness  of  their  argument,  which,  had  a  few  hundred 
dollars  been  in  contest,  instead  of  ten  thousand,  would  have  taken 
few  more  minutes  for  its  delivery  than  it  has  taken  hours.  The 
single  point  in  the  cause  was  so  minute,  that  its  exact  shape  could 
scarce  be  made  plainer  by  the  magnifying  lens  of  a  speech,  yet  it 
is  nevertheless  so  palpable  as  to  be  incapable  of  illustration. 
.     .     .     A  lawyer   charged   with   particular   preparations    for   a 

36  Comm.  vs.   Stauffer,  10  Pennsylvania  State  Reports,  350. 

87  Kentucky  Bank  vs.  Combs,  7  Pennsylvania  State  Reports,  543. 
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law  suit,  is  not  to  be  made  responsible,  or  paid  as  a  porter  or  a 
shoemaker." 

Another  characteristic  of  Gibson  was  his  open- 
mindedness  and  readiness  to  admit  frankly  that  he 
had  been  in  error.  In  referring  to  a  decision  at  the 
previous  term,  as  "against  the  current  of  the  former 
decisions,"  he  says :  "Although  I  felt  myself  bound 
by  the  authorities  to  dissent,  'I  should  be  sorry  to  see 
the  decision  disturbed  now,  even  if  it  were  wrong 
in  principle,  which  I  do  not  admit." 38 

Judge  Gibson's  name  is  signed  to  more  than  fif- 
teen hundred  opinions ;  and  it  is  not  only  in  these  that 
his  influence  appears.  Many  per  curiam  opinions 
bear  unmistakable  indications  of  his  style;  and  his 
domination  in  the  consultations  of  the  court  may  be 
seen  in  countless  opinions  bearing  the  names  of  his 
associates.  No  name  among  them  ranks  higher  than 
Black's,  and  his  reverence  for  the  learning  and  wis- 
dom of  Gibson  has  already  been  shown.  In  the 
celebrated  case  of  Hole  vs.  Rittenhouse,39  Black  de- 
livered a  dissenting  opinion  with  a  vigor  worthy  of 
Gibson  himself.     He  said : 40 

This  judgment  now  about  to  be  given,  is  one  of  "  death's  do- 
ings." No  one  can  doubt  that  if  Judge  Gibson  and  Judge  Coulter 
had  been  living,  the  plaintiff  could  not  have  been  thus  deprived 
of  his  property;  and  thousands  of  other  men  would  have  been 
saved  from  the  imminent  danger  to  which  they  are  now  exposed 

38  M'Lenachan  vs.  Commonwealth,  1  Rawle's  Reports,  356. 

39  25  Pennsylvania  State  Reports,  491. 

40  2  Philadelphia  Reports,  411. 
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of  losing  the  homes  they  have  labored  and  paid  for.  But  they 
are  dead;  and  the  law  which  should  have  protected  those  sacred 
rights  has  died  with  them.  ...  I  claim  nothing  for  the 
great  men  who  have  gone  before  us  on  the  score  of  their  marked 
and  manifest  superiority.  But  I  would  stand  by  their  decisions, 
because  they  have  passed  into  the  law  and  become  a  part  of  it. 

To  indicate,  even  in  outline,  the  influence  of  Gib- 
son on  the  various  departments  of  the  law — to  say, 
here  his  views  have  prevailed,  here  they  have  been 
departed  from — would  be  to  pass  in  review  the  whole 
law  of  Pennsylvania.  All  that  is  possible  within  the 
scope  of  an  essay  is  to  indicate  a  few  among  the  many 
important  decisions  which  he  rendered. 

His  attitude  toward  the  peculiar  Pennsylvania 
system  of  administering  equity  through  common  law 
forms,  a  system  growing  out  of  the  absence  of  a 
court  of  chancery  in  the  state,  is  shown  by  the  fol- 
lowing quotation : 41 

It  is  not  the  least  among  the  evils  of  our  mixed  system,  that 
it  breeds  a  confusion  of  ideas,  and  consequent  uncertainty,  as  to 
the  rules  of  equity,  and  the  nature  and  extent  of  the  relief  to  be 
claimed,  which  would  never  occur,  if  the  suit  were  viewed,  as 
divested  of  the  dress  of  an  action  at  common  law.  Without 
keeping  law  and  equity  as  distinct  in  the  mind,  as  they  are  in 
practice,  where  they  are  administered  separately  by  different 
tribunals,  the  principles  of  the  latter  can  never  be  fixed  or  cer- 
tain. For  want  of  this,  an  equitable  defence  is  often  with  us  an 
undefinable  something,  which  depends  on  a  confused  feeling  of 
equity,  but  which  is  referable  to  no  settled  rule  of  a  court  of 
chancery." 

41  Gochenauer  vs.  Cooper,  8  Sergeant  &  Rawle's  Reports,  187. 
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It  was  not  long  after  these  utterances  that  the  legis- 
lature gave  certain  powers  of  courts  of  chancery  to 
the  common  pleas  and  to  the  supreme  court,  and  this 
legislation  was  followed  up  by  other  acts  extending 
these  powers. 

That  he  had  the  faculty  of  looking  into  the  future 
and  pointing  the  way  to  needed  reforms  in  the  law 
appears  again  and  again  in  his  opinions.  In  1820, 
twenty-eight  years  before  the  passage  of  the  married 
women's  property  act,  and  very  soon  after  he  went 
upon  the  bench,  he  said : 42 

In  no  country,  where  the  blessings  of  the  common  law  are  felt 
and  acknowledged,  are  the  interests  of  married  women  so  entirely 
at  the  mercy  of  their  husbands  as  in  Pennsylvania.  This  ex- 
posure of  those,  who,  from  the  defenceless  state  in  which  even 
the  common  law  has  placed  them,  are  least  able  to  protect  them- 
selves, is  extenuated  by  no  motive  of  policy,  and  is  by  no  means 
creditable  to  our  jurisprudence.  The  subordinate  and  depend- 
ent condition  of  the  wife,  opens  to  the  husband  such  an  un- 
bounded field  to  practise  on  her  natural  timidity,  or  to  abuse  a 
confidence,  never  sparingly  reposed  in  return  for  even  occasional 
and  insidious  kindness,  that  there  is  nothing,  however  unreasona- 
ble or  unjust,  to  which  he  cannot  procure  her  consent.  The 
policy  of  the  law  should  be,  as  far  as  possible,  to  narrow,  rather 
than  to  widen,  the  field  of  this  controlling  influence. 

And  when  the  opportunity  came,  Judge  Gibson 
showed  that  these  words  represented  his  real  convic- 
tions. In  1829,  tnere  came  before  him  the  question 
whether,  under  a  conveyance  in  trust  for  the  sole 
and  separate  use  of  a  married  woman,  she  had  power 

42  Watson  vs.  Mercer,  6  Sergeant  &  Rawle's  Reports,  49. 


i8S3]  JOHN  BANNISTER  GIBSON  391 

to  dispose  of  the  land  without  any  such  power  being 
specially  reserved.  The  opinion  in  this  case43  has 
perhaps  been  more  frequently  cited  than  any  other 
which  he  wrote.     He  there  said: 

The  true  principle  of  these  settlements  [is]  that  instead  of  hold- 
ing the  wife  to  be  a  femme  sole  to  all  intents  as  regards  her  separate 
estate,  she  ought  to  be  deemed  so  only  to  the  extent  of  the  power 
clearly  given  in  the  conveyance;  and  that  instead  of  maintaining 
that  she  has  an  absolute  right  of  disposition,  unless  she  is  ex- 
pressly restrained,  the  converse  of  the  proposition  ought  to  be 
established  —  that  she  has  no  power  but  what  is  expressly  given. 

This  overruled  the  only  previous  decision  in  Penn- 
sylvania and  was  contrary  to  the  English  rule. 

The  principle  established,  so  important  for  the 
protection  of  the  property  of  married  women  from 
the  influence  and  importunities  of  their  husbands, 
is  the  law  of  Pennsylvania  to-day,  not  having  been 
affected  by  the  statutes  creating  and  giving  married 
women  power  over  a  separate  estate  at  law. 

In  no  department  of  the  law  is  the  eminence  of 
Gibson  more  pronounced  than  in  constitutional  ques- 
tions. Of  one  of  his  decisions,44  Judge  Porter  says : 
"His  memory  would  deserve  well  of  the  state  if  he 
never  had  delivered  another  opinion."  In  this  case, 
the  plaintiff  had  obtained  a  judgment  which  the 
supreme  court  had  affirmed.  Then  an  act  was 
passed  by  the  legislature  ordering  a  new  trial,  and  in 
pursuance  of  this  act  the  court  below  stayed  execu- 

il  Lancaster  vs.  Dolan,  I  Rawle's  Reports,  231. 

**  DeChastellujc  vs,  Fairchild,  15  Pennsylvania  State  Reports,  18. 
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tion.  This  order  the  supreme  court  reversed,  hold- 
ing the  act  unconstitutional,  and  thereby  overruling 
a  previous  decision.45    The  opinion  is  as  follows : 

If  anything  is  self-evident  in  the  structure  of  our  government, 
it  is,  that  the  legislature  has  no  power  to  order  a  new  trial,  or  to 
direct  the  court  to  order  it,  either  before  or  after  judgment.  The 
power  to  order  new  trials  is  judicial;  but  the  power  of  the  legis- 
lature is  not  judicial.  It  is  limited  to  the  making  of  laws;  not 
to  the  exposition  or  execution  of  them.  The  functions  of  the 
several  parts  of  the  government  are  thoroughly  separated,  and 
distinctly  assigned  to  the  principal  branches  of  it,  the  legislature, 
the  executive,  and  the  judiciary,  which,  within  their  respective 
departments  are  equal  and  co-ordinate.  Each  derives  its  au- 
thority, mediately  or  immediately,  from  the  people;  and  each  is 
responsible,  mediately  or  immediately,  to  the  people  for  the  ex- 
ercise of  it.  When  either  shall  have  usurped  the  powers  of  one 
or  both  of  its  fellows,  then  will  have  been  effected  a  revolution, 
not  in  the  form  of  the  government,  but  in  its  action.  Then  will 
there  be  a  concentration  of  the  powers  of  the  government  in  a 
single  branch  of  it,  which,  whatever  may  be  the  form  of  the  con- 
stitution, will  be  a  despotism  —  a  government  of  unlimited,  ir- 
responsible, and  arbitrary  rule.  It  is  idle  to  say  the  authority 
of  each  branch  is  defined  and  limited  in  the  constitution,  if  there 
be  not  an  independent  power  able  and  willing  to  enforce  the 
limitations.  Experience  proves  that  it  is  thoughtlessly  but  ha- 
bitually violated;  and  the  sacrifice  of  individual  right  is  too  re- 
motely connected  with  the  objects  and  contests  of  the  masses  to 
attract  their  attention.  From  its  very  position,  it  is  apparent 
that  the  conservative  power  is  lodged  with  the  judiciary,  which, 
in  the  exercise  of  its  undoubted  right,  is  bound  to  meet  every 
emergency;  else  causes  would  be  decided  not  only  by  the  legisla- 
ture,  but,   sometimes,   without   hearing   or   evidence.     The   mis- 

46  Braddee  vs.  Brownfield,  2  Watts  &  Sergeant's  Reports,  271. 
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chief  has  not  yet  come  to  that,  for  the  legislature  has  gone  no 
farther  than  to  order  a  rehearing  on  the  merits;  but  it  is  not 
more  intolerable  in  principle  to  pronounce  an  arbitrary  judg- 
ment against  a  suitor,  than  it  is  injurious  in  practice  to  deprive 
him  of  a  judgment,  which  is  essentially  his  property,  and  to  sub- 
ject him  to  the  vexation,  risk,  and  expense  of  another  contest. 
It  has  become  the  duty  of  the  court  to  temporize  no  longer,  but 
to  resist,  temperately,  though  firmly,  any  invasion  of  its  province, 
whether  great  or  small.  We  are  bound  to  say,  therefore,  that 
Braddee  vs.  Brownfield  is  not  law,  and  that  it  was  erroneously 
decided.  As  the  act  before  us  is  null,  the  plaintiff  ought  to 
have  been  allowed  to  proceed  on  his  judgment. 

Anything  more  happily  illustrating  the  character- 
istics of  Gibson's  opinions  it  would  be  difficult  to 
find. 

Out  of  many  which  might  be  mentioned,  the  fol- 
lowing will  serve  to  show  Gibson's  views  of  the  true 
principles  and  functions  of  a  republican  government. 
In  holding  that  the  lien  of  a  judgment  in  favor  of 
the  commonwealth  is  not  lost  by  lapse  of  time,  he 
says : 46 

In  a  monarchy,  the  exemption  of  the  sovereign  from  the  op- 
eration of  statutes  in  which  he  is  not  named,  is  founded  in  pre- 
rogative; and  hence  it  is  supposed,  that  no  such  exemption  can  be 
claimed,  for  a  sovereign  constituted  of  the  people  in  their  col- 
lective capacity.  It  is  certain,  that  so  much  of  the  prerogative 
as  appertained  to  the  king  by  virtue  of  his  dignity,  is  excluded 
by  the  nature  of  our  government,  which  possesses  none  of  the 
attributes  of  royalty;  but  so  much  of  it  as  belonged  to  him  in 
the  capacity  of  parens  patr'ia,  or  universal  trustee,  enters  as  much 
into  our  political  compact,  as  it  does  into  the  principles  of  the 

46  Commonwealth  vs.  Baldwin,  1  Watts's  Reports,  54. 
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British  constitution.  Why  should  it  not  do  so  peculiarly  where 
the  maxim  salus  populi  is  the  predominant  principle  of  a  govern- 
ment, to  whose  operations  and  well  being,  the  prerogative  is  as 
essential  as  to  those  of  a  monarchy?  The  necessity  of  it,  in  re- 
gard to  statutes  of  limitation,  is  peculiarly  apparent.  The  busi- 
ness of  every  government  is  necessarily  done  by  agents,  chosen 
in  a  republic,  by  the  people,  it  is  true,  but  still  no  more  than 
agents,  and  chosen  certainly  with  no  greater  attention  to  the 
qualification  of  vigilance,  than  are  the  agents  of  an  individual. 
.  .  .  There  is  a  perpetual  tendency  towards  relaxation, 
where  exertion  is  not  invigorated  by  the  stimulus  of  private  gain; 
and  this  is  the  greater  where  the  functions  of  the  officer  are  to 
be  performed,  not  under  the  supervision  of  an  employer  im- 
mediately concerned,  but  before  the  eyes  of  those  who  have  no 
other  interest  in  the  business,  than  the  remote  stake  which  they 
have  in  the  public  prosperity.  To  some  extent,  therefore,  and 
in  proportion  to  the  want  there  happens  to  be  of  systematic  ac- 
countability in  the  respective  departments,  remissness  of  its 
ministers  will  be  found  in  every  government;  and  it  is  a  principle, 
not  only  of  great  practical  value,  but  of  the  first  necessity,  that 
the  legislature  shall  not  be  taken  to  have  postponed  a  public 
right  to  that  of  an  individual,  unless  such  an  intent  be  manifested 
by  explicit  terms,  or  at  least  by  necessary  and  irresistible  im- 
plication. 

In  Commonwealth  vs.  Burrell,47  the  decision  was 
that  a  proceeding  in  the  nature  of  a  quo  warranto  did 
not  lie  against  a  judge  of  the  common  pleas  except 
on  the  suggestion  of  the  attorney-general.  In  this 
opinion,  Judge  Gibson  speaks  of  the  "slow  and  un- 
wieldy march"  of  the  common  law  remedy  of  quo 
warranto.     "Though  we  are  bound  to  take  our  law 

47  7  Pennsylvania  State  Reports,  34. 


i853]  JOHN  BANNISTER  GIBSON  395 

from  the  statute  books,"  he  says,  "we  are  at  liberty, 
in  doubtful  cases,  to  go  behind  the  curtain  for  the 
motives  of  the  enactment."  And  the  opinion,  deal- 
ing with  the  important  question  raised  by  the  case, 
proceeds : 

The  old  common  law  right  of  prosecuting  the  higher  felonies 
by  appeal,  which  had  sprung  from  a  barbarous  state  of  society, 
was  left  by  our  ancestors  in  the  lumber  garrets  of  the  law  at 
home;  yet  there  is  as  much  reason  that  a  champion  should  be  at 
liberty  to  enter  the  lists  with  a  traitor  as  that  a  private  citizen 
should  be  at  liberty  to  close  in  legal  conflict  with  the  usurper  of 
a  public  office.  .  .  .  These  are  not  the  days  to  encourage 
individuals,  or  the  masses,  to  snatch  the  reins  from  the  con- 
stituted organs  of  the  government.  .  .  .  What  induces  the 
mind  to  pause  ...  as  to  the  policy  of  the  law,  is  the  con- 
sideration that,  as  the  governor  controls  the  action  of  the  at- 
torney-general who  is  dependent  on  him  for  office,  an  uncon- 
stitutional appointment  by  the  executive  might  be  without  remedy 
were  his  legal  adviser  in  error,  or  regardless  of  his  duty.  But  the 
same  dependence  on  the  predominance  of  a  party  must  be  felt, 
place  the  power  of  appointment  where  we  may.  In  other  words, 
a  work  of  human  hands  is  never  perfect;  but  it  is  better  to  bear 
the  ills  we  have  than  fly  to  those  we  know  not  of.  The  legal 
presumption  is,  that  an  officer  will  do  his  duty;  or  that  if  he  do 
not,  the  representatives  of  the  people  will  impeach  him,  and  the 
senators  convict  him.  The  American  who  denies  it,  denies  a 
political  aphorism,  that  public  virtue  is  the  basis  of  a  republic, 
and  one  that  is  a  postulate  of  his  own  government.  If  the  pre- 
sumption is  false,  it  was  the  business  of  the  convention  which 
framed  the  constitution  on  that  basis  without  providing  counter- 
checks to  the  disturbing  forces  of  party  conflict,  or  of  the  legisla- 
ture which  framed  the  statute  before  us,  to  dispose  of  the  fallacy. 
It  is  our  business  not  to  dislocate  the  joints  and  articulations  of 
the   government,   to   correct   errors   of   legislation,   whether    im- 
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mediately  by  the  people  or  by  their  representatives;  but  to  pro- 
nounce the  law  as  we  find  it. 

The  case  of  Clow  vs.  Woods,48  decided  very  soon 
after  Gibson  went  upon  the  supreme  bench,  is  a 
leading  case  in  Pennsylvania  and  elsewhere,  and  es- 
tablishes a  sound  and  salutary  rule,  for  the  want 
of  which  the  decisions  in  some  other  jurisdictions 
are  often  far  from  satisfactory.  The  question  was  as 
to  the  validity,  as  against  creditors  of  the  mortgagor, 
of  an  unrecorded  chattel  mortgage  with  retention 
of  possession  by  the  mortgagor.  Judge  Gibson  held 
the  transaction  fraudulent  per  se,  and  said : 

The  inclination  of  my  mind  is,  to  give  the  statute  (13  Eliza- 
beth) a  liberal,  perhaps  an  enlarged  construction,  by  putting  the 
rule,  requiring  a  change  of  possession,  on  grounds  of  public  policy, 
and  confining  the  exceptions  to  those  cases,  where,  from  the  very 
nature  of  the  transaction,  possession  either  could  not  be  deliv- 
ered at  all,  or,  at  least,  without  defeating  fair  and  honest  ob- 
jects, intended  to  be  effected  by,  and  which  constituted  the  mo- 
tive for  entering  into  the  contract.  Where  possession  has  been 
withheld  pursuant  to  the  terms  of  the  agreement,  some  good 
reason  for  the  arrangement,  beyond  the  convenience  of  the 
parties,  should  appear.  .  .  .  Where,  from  the  nature  of  the 
transaction,  possession  cannot  be  given,  the  parties  ought  in  lieu, 
to  do  everything  in  their  power  to  secure  the  public  from  that 
deception  which  the  possession  of  property  without  the  ownership 
always  enables  a  person  to  practice.  ...  In  every  case  where 
possession  is  not  given,  the  parties  must  leave  nothing  unper- 
formed, within  the  compass  of  their  power,  to  secure  third  per- 
sons from  the  consequences  of  the  apparent  ownership  of  the 
vendor. 

48  S  Sergeant  &  Rawle's  Reports,  275. 
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His  dealing  with  questions  of  evidence  has  the 
wisdom  and  practical  view  of  justice  shown  all 
through  his  work.  Upon  the  question  whether  a 
witness  might  state  the  substance  of  what  was  testi- 
fied by  a  witness  at  a  former  trial,  without  stating  his 
exact  words,  Gibson  said : 49 

I  cannot  discover  the  policy  of  a  rule  which  should  shut  out 
the  little  light  that  is  left,  when  it  is  all  that  is  left,  merely  be- 
cause it  may  not  be  sufficient  to  remove  everything  like  ob- 
scurity. 

His  attitude  upon  the  so-called  "parol  evidence 
rule"  is  shown  by  the  following  quotation : B0 

Every  day's  experience  must  bring  home  to  the  conviction  of 
all  men,  the  insecurity  of  reliance  on  mere  recollection;  and  I 
care  not,  therefore,  how  strictly  the  construction  of  written  evi- 
dence may  be  protected  from  the  insidious  influence  of  parol 
proof.     In  this  we  have  already  relaxed  too  far. 

This,  written  in  1821,  is  significant  in  view  of  the 
many  subsequent  decisions  of  the  supreme  court  on 
the  subject,  which  are  beyond  hope  of  reconcilement, 
and  which  seem  to  represent  alternate  periods  of  re- 
laxation and  restriction. 

His  theory  of  presumptions  is  stated  thus:51 

Not  only  convenience  but  necessity  calls  for  a  definite  rule  to 
produce  certainty  of  result  in  the  determination  of  facts  which 
must  be  passed  upon  without  proof ;  and  such  can  be  obtained  only 
from  the  doctrine  of  presumption,  which,  however  arbitrary,  is 
indispensable,  and,  when  founded  in  the  ordinary  course  of 
events,  productive  of  results  which  usually  accord  with  the  truth. 

49  Cornell  vs.  Green,  10  Sergeant  &  Rawle's  Reports,  14. 
80  Dennis  vs.  Barber,  6  Sergeant  &  Rawle's  Reports,  420. 
61  Burr  vs.  Sim,  4  Wharton's  Reports,  150. 
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On  a  subject  which  is  often  discussed  in  these 
days  of  lynchings,  it  is  of  interest  to  hear  the  views 
of  a  great  authority  on  the  common  law,  pointing 
out  the  dangers  incident  to  appeals  in  criminal  cases. 
Under  the  law  as  it  then  stood,  he  held  that  a  bill 
of  exceptions  to  the  admission  or  rejection  of  evi- 
dence on  the  trial  of  an  indictment  could  not  be  con- 
sidered on  writ  of  error.  In  vindication  of  the  rea- 
son of  the  law  he  said:52 

These  bills  of  exceptions  ...  being  destitute  of  the 
sanction  of  the  statute,  are  not  judicially  before  us.  Nor  is  this 
a  defect  in  our  system;  at  least,  whatever  it  may  seem  in  theory, 
it  is  not  a  defect  in  practice;  for  the  recollection  of  no  lawyer 
can  point  to  an  instance  of  injustice  suffered  or  conviction  pro- 
cured by  straining  the  law  against  the  accused;  and  as  to  in- 
jury from  mistake,  so  rigid  is  the  general  observance  of  the 
maxim  that  it  is  better  for  ten  guilty  persons  to  escape  than  that 
one  innocent  person  should  be  punished,  that  every  doubt  is  uni- 
versally resolved  in  favor  of  humanity.  What  more  could  a 
philanthropist  desire?  As  to  a  severity  of  administration,  the 
tendency  to  err  is  in  the  opposite  direction;  and  the  prisoner  has 
an  additional  and  an  all-sufficient  safeguard  in  the  sympathies  of 
the  jury.  But,  though  convictions  of  the  innocent  are  unknown, 
acquittals  of  the  guilty  are  abundant;  and  if  it  were  an  object  to 
increase  their  number,  it  could  not  be  denied  that  it  would  be 
promoted  by  the  delay  incident  to  a  writ  of  error ;  for  where  the 
public  has  become  indifferent  to  the  event,  and  the  anger  of  the 
injured  party,  which  lent  a  temporary  activity  to  the  prosecution, 
has  subsided,  above  all,  when  the  principal  witnesses  are  dead  or 
dispersed,  an  acquittal  on  a  second  trial  is  pretty  much  a  matter 
of  course.     .     .     . 


62Middleton  vs.  Commonwealth,  2  Watts's  Reports,  285. 
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.  .  .  Nor  would  the  reversal  of  the  judgment  for  a  tech- 
nical defect  wipe  off  the  disgrace  of  conviction,  or  exempt  the  ac- 
cused from  a  renewal  of  the  prosecution.  Besides,  it  is  proved  by 
all  experience,  that  the  efficacy  of  punishment  depends  on  its 
promptness  and  certainty,  and  that  the  more  we  multiply  the 
chances  of  eventual  escape,  the  more  we  take  from  its  influence. 
.  .  .  We  are  unwilling  to  introduce  into  the  administration 
of  the  criminal  justice,  disorders  so  prejudicial  to  the  general 
weal,  by  departing  from  a  construction  which  has  prevailed  with- 
out interruption  for  near  two  centuries. 

Can  it  be  denied  that  the  statutory  changes  made 
since  this  opinion  was  written  have  given  rise  to  the 
very  evils  which  Judge  Gibson  in  this  opinion  so 
clearly  points  out?  His  words  might  profitably  be 
considered  by  those  who,  in  England,  are  now  earn- 
estly advocating  legislation  by  which  the  ruling  on 
evidence  in  criminal  cases  may  be  reviewed  by  an 
appellate  court. 

During  the  period  of  Gibson's  service,  the  judges 
of  the  supreme  court  held  jury  trials  at  nisi  prius 
and  sat  in  the  oyer  and  terminer.  Some  of  his 
charges  to  the  jury  have  been  reported,  and  among 
them  are  models  of  vigor  and  clearness,  which  might 
be  followed  with  advantage  to-day. 

In  Commonwealth  vs.  Mosler,53  where  the  defence 
to  a  charge  of  murder  was  insanity,  he  instructed  the 
jury  upon  the  doctrine  of  "homicidal  mania."  This 
is  perhaps  the  earliest  authority  on  the  subject  in 
America.  While  he  recognized  that  such  a  thing 
might  exist,  he  was  not  afraid  to  tell  the  jury  in  plain 

63  4  Pennsylvania  State  Reports,  264. 
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terms  that  it  was  a  dangerous  doctrine  and  to  be 
brought  into  play  with  the  greatest  care.  The  ver- 
dict was  "guilty."     He  said  in  part: 

Insanity  is  mental  or  moral;  the  latter  being  sometimes  called 
homicidal  mania,  and  properly  so.  .  .  .  It  has  been  an- 
nounced by  learned  doctors,  that  if  a  man  has  the  least  taint  of 
insanity  entering  into  his  mental  structure,  it  discharges  him  of 
all  responsibility  to  the  laws.  To  this  monstrous  error  may  be 
traced  both  the  fecundity  in  homicides,  which  has  dishonored  this 
country,  and  the  immunity  that  has  attended  them.  The  law  is, 
that  whether  the  insanity  be  general  or  partial,  the  degree  of  it 
must  be  so  great  as  to  have  controlled  the  will  of  its  subject,  and 
to  have  taken  from  him  the  freedom  of  moral  action.  But  there 
is  a  moral  or  homicidal  insanity,  consisting  of  an  irresistible  in- 
clination to  kill,  or  to  commit  some  other  particular  offence. 
There  may  be  an  unseen  ligament  pressing  on  the  mind,  drawing 
it  to  consequences  which  it  sees,  but  cannot  avoid,  and  placing 
it  under  a  coercion,  which,  while  its  results  are  clearly  perceived, 
is  incapable  of  resistance.  The  doctrine  which  acknowledges 
this  mania  is  dangerous  in  its  relations,  and  can  be  recognized  only 
in  the  clearest  cases.  It  ought  to  be  shown  to  have  been  habitual, 
or  at  least  to  have  evinced  itself  in  more  than  a  single  instance. 
It  is  seldom  directed  against  a  particular  individual;  but  that  it 
may  be  so,  is  proved  by  the  case  of  the  young  woman  who  was 
deluded  by  an  irresistible  impulse  to  destroy  her  child,  though 
aware  of  the  heinous  nature  of  the  act.  The  frequency  of  this 
constitutional  malady  is  fortunately  small,  and  it  is  better  to  con- 
fine it  within  the  strictest  limits.  If  juries  were  to  allow  it  as  a 
general  motive,  operating  in  cases  of  this  character,  its  recogni- 
tion would  destroy  social  order  as  well  as  personal  safety.  To 
establish  it  as  a  justification  in  any  particular  case,  it  is  necessary 
to  show,  by  clear  proofs,  its  contemporaneous  existence  evinced  by 
present  circumstances,  or  the  existence  of  an  habitual  tendency 
developed  in  previous  cases,  becoming  in  itself  a  second  nature. 


i853]  JOHN  BANNISTER  GIBSON  401 

In  ruling,  at  a  trial  a  few  weeks  before  his  death, 
upon  the  admissibility  of  evidence  of  the  insanity  of 
members  of  the  family  of  a  testator  alleged  to  have 
been  insane,  Judge  Gibson  expressed  himself  very 
positively.  It  will  be  recalled  that  he  had,  and 
prided  himself  upon  a  knowledge  of  medicine.  He 
said:54 

What  if  the  point  had  been  ruled  by  the  chancellor  and  law 
judges  in  the  House  of  Lords?  Profoundly  learned  in  the  max- 
ims of  the  law,  they  were  profoundly  ignorant  of  the  lights  of 
physiology;  yet,  free  from  the  presumptuousness  of  which  ignorance 
is  the  foster-father,  they  refused  to  rush  on  the  decision  of  a 
question  to  which  they  felt  themselves  incompetent  .  .  . 
Every  man  has  observed  that  there  are  families,  through  which 
insanity  has  been  handed  down  for  generations;  and  why  should 
the  probability  of  hereditary  madness  be  excluded,  when  proba- 
bilities in  other  cases  are  weighed,  especially  when  it  is  known 
that  a  proclivity  to  theft,  intemperance,  lying,  cheating,  and  al- 
most all  other  moral  vices,  are  as  transmissible  as  gout,  consump- 
tion, deafness,  blindness,  and  almost  all  other  constitutional  dis- 
eases? It  is  supposed  by  the  million  that  insanity  is  a  disease  of 
the  mind,  not  of  the  body.  Ridiculous.  If  it  were,  it  could 
never  be  cured ;  for  the  mind  cannot  take  physic,  or  be  separately 
treated;  yet  the  statistics  of  the  insane  exhibit  a  great  number  of 
cures ;  and  the  time  is  fast  coming  when  insanity  will  be  considered 
the  most  manageable  disease  that  flesh  is  heir  to. 

Among  the  very  many  other  important  decisions  of 
Judge  Gibson  are  numerous  leading  cases  upon  orig- 
inal titles  to  lands,  the  law  of  real  property,  plead- 
ing and  practice,  libel  and  slander,  the  interpretation 

"Smith  vs.  Kramer,  5  Clark's  Pennsylvania  Law  Journal  Reports, 
226. 
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of  statutes,  and  wills,  it  having  fallen  to  his  lot  to 
pass  upon  many  questions  of  first  impression  and  to 
furnish  the  guides  for  his  successors.  Under  the 
wills  act  of  1833,  it  is  especially  notable  how  many 
of  the  points  of  construction  were  established  by 
Gibson  and  have  been  followed  ever  since. 

That  several  of  his  opinions  have  been  overruled 
cannot  be  denied.  It  would  be  no  difficult  task  to 
show  that  in  some  instances  his  views  were  more 
sound  than  those  which  have  since  prevailed.  As 
Judge  Black  said:  "He  committed  errors.  It  is 
wonderful  that  in  the  course  of  his  long  service  he 
did  not  commit  more.  A  few  were  caused  by  inat- 
tention; a  few  by  want  of  time;  a  few  by  precon- 
ceived notions  which  led  him  astray.  When  he  did 
throw  himself  into  the  wrong  side  of  a  cause,  he 
usually  made  an  argument  which  it  was  much 
easier  to  overrule  than  to  answer."  And  perhaps 
it  may  be  added,  that  another  reason  for  the  over- 
ruling of  his  decisions  oftener  than  those  of  some  of 
his  comparatively  obscure  associates  lies  in  the  fact 
that  he  never  dodged  the  real  questions,  but  met  the 
issues  squarely  and  delivered  himself  of  clean-cut 
and  unmistakable  utterances — so  that  if  at  a  later 
day  the  court  found  themselves  unable  to  agree  with 
his  views,  there  was  nothing  else  to  do  but  to  over- 
rule him — his  cases  could  not  be  "distinguished" 
away.5n 

65  Owen   Wister,   Esq.,   in   an    article   on   "The   Supreme   Court   of 
Pennsylvania,"    in   The    Green    Bag,   vol.    Ill,    et   seq.,   includes    some 
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It  is  related  that  Judge  Gibson's  brother,  who  was 
a  general  officer  in  the  United  States  army,  was  a 
personal  friend  of  President  Jackson,  and  that  the 
President  often  expressed  to  him  a  desire  to  make 
John  Bannister  Gibson  Chief-Justice  of  the  United 
States.  Political  exigencies  led  to  the  appointment 
of  Taney  instead.  For  those  who  delight  in  the 
"if's"  of  history,  here  is  ample  room  for  speculation 
as  to  what  might  have  been  the  result  upon  the  fate 
of  the  country  had  the  great  Pennsylvanian  been 
chosen.  As  to  the  irreparable  loss  to  Pennsylvania 
there  can  be  no  doubt. 

At  the  bar  meeting  in  Philadelphia  at  the  time  of 
the  death  of  Judge  Gibson,  a  member  of  the  bar 
said:56 

In  Great  Britain,  Lord  Holt  was  considered  the  clearest  mind 
in  his  legal  views,  and  Judge  Gibson  would  lose  nothing  by  com- 
parison with  him.  His  opinions  were  remarkable  for  their  sim- 
plicity and  force.  A  single  sentence  would  sometimes  contain 
many  of  the  most  potential  principles  of  the  laws  of  Pennsylvania. 
He  had  not,  like  Marshall  .  .  .  been  connected  with  the 
courts  of  the  United  States,  but  he  shone  with  equal  lustre  in  the 
courts  of  his  own  state.  Story  and  Kent  have  furnished  in  their 
commentaries  a  judicial  character  for  Judge  Gibson  which  pos- 

caustic  criticisms  of  several  of  Gibson's  opinions,  written  by  "one  of 
the  elder  members  of  the  bar,"  who  is  well  known  to  have  been  the 
late  Richard  C.  McMurtrie,  Esq.  These  remarks  are  interesting  not 
only  in  themselves,  but  as  illustrating  characteristic  hobbies  of  their 
brilliant  writer,  who,  in  spite  of  his  personal  views,  is  constrained  to 
admit  that  Gibson  "beyond  all  question  stands  with  the  great  major- 
ity as  the  one  man  that  like  Saul  is  higher  from  the  shoulders  and  up- 
wards than  all  his  fellows." 
B«  Address  of  Josiah  Randall,  Esq. 
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terity  will  never  forget.  His  opinions  are  oftener  quoted  by  them 
than  are  those  of  any  other  man  in  the  country.  At  Westmin- 
ster, and  on  the  continent,  his  name,  as  a  judge,  is  heard  with 
respect  and  attention.  .  .  .  He  was  one  of  the  greatest  and 
soundest  jurists  that  ever  lived. 

"Abroad  he  has,"  says  Judge  Black,  "for  very 
many  years,  been  thought  the  great  glory  of  his  na- 
tive state." 

The  inadequate  effort  of  this  essay  has  been  to 
show,  in  some  degree,  upon  what  foundation  of  fact 
such  statements  are  based.  A  complete  realization 
of  their  truth  can  be  derived  only  from  an  exhaustive 
study  of  Gibson's  opinions  and  of  all  the  principal 
departments  of  the  law  of  the  state,  together  with  a 
comparison  of  that  law,  as  influenced  by  him,  with 
the  laws  of  other  states  which  grew  up  during  the 
same  period.  But  the  deeper  the  study  goes,  the 
firmer  will  become  the  conviction  that  no  state  or 
country  has  ever  owed  more  to  the  labors,  the  wisdom 
and  the  virtues  of  any  one  judge  than  Pennsylvania, 
and  through  her  every  jurisdiction  where  the  com- 
mon law  prevails,  owes  to  John  Bannister  Gibson.87 

07  For  the  facts  of  the  life  of  Judge  Gibson,  the  author  is  indebted, 
besides  the  authorities  already  cited,  to  the  "  Memoirs  of  John  Bannis- 
ter Gibson,"  by  his  grandson,  Thomas  P.  Roberts. 
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JOHN  MIDDLETON  CLAYTON. 

1796-1856. 

BY 

WILLIAM  ELBERT  WRIGHT, 

of  Delaware. 

AN  extraordinary  career  commonly  bespeaks  an 
exceptional  ancestry;  and  for  these  large  ef- 
fects exhibited  in  the  individual,  we  may 
safely  seek  somewhere  in  the  past  adequate  genetic 
causes.  This  is  plainly  shown  in  the  case  of  John 
Middleton  Clayton.  That  he  was  descended  from 
an  ancestral  stock  far  above  the  ordinary,  is  evi- 
denced not  only  in  the  physical  and  intellectual  char- 
acter and  endowments  of  his  own  father  and  mother, 
but  likewise  in  the  careers  of  collateral  branches  of 
the  family. 

The  superior  character  of  the  Clayton  stock  like 
that  of  the  Lees  of  Virginia  and  the  Adamses  of 
Massachusetts  is  attested  by  the  number  of  its  mem- 
bers who  rose  to  eminence  in  the  various  depart- 
ments of  private  or  public  station. 

Thus,  his  uncle  Doctor  Joshua  Clayton,  was  Presi- 
dent of  Delaware  at  the  close  of  her  first  period  of 
sovereignty  under  the  Constitution  of  1776,  and  her 
first  governor  under  the  Constitution  of  1789;  and  his 
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cousin,  Thomas  Clayton,  a  son  of  this  Doctor  Joshua 
Clayton,  represented  the  state  with  great  credit  at 
different  times  in  both  Houses  of  Congress,  and  was 
for  many  years  one  of  its  ablest  chief-justices,  while 
his  son,  Colonel  Joshua  Clayton,  was  a  highly  suc- 
cessful business  man,  introducing  new  and  original 
methods  of  improving  and  cultivating  his  large  plan- 
tation on  the  Bohemia  Manor,  which  being  widely 
copied  by  the  farmers  in  that  region  and  in  the  ad- 
joining state,  resulted  in  a  great  public  benefit. 
Again,  a  son  of  this  Colonel  Clayton  possessed 
marked  gifts  as  a  naturalist,  and  but  for  his  untimely 
death  when  quite  a  youth  would  have  made  a  dis- 
tinguished mark  in  that  science. 

The  ancestor  of  the  Clayton  family  in  America, 
Joshua  Clayton,  great-great-grandfather  of  John  M. 
Clayton  came  over  to  Pennsylvania  with  William 
Penn  in  1683 ;  a  far  nobler  ancestral  derivation  from 
this  peaceful  ally  of  so  beneficent  a  "William  the 
Conqueror,"  than  any  boasted  lineage  through  some 
knightly  attendant  upon  that  Norman  freebooter  of 
the  same  name ! 

Mr.  John  M.  Clayton's  father  James,  like  the  rest 
of  their  race,  was  a  big,  stalwart  man,  of  command- 
ing mien,  gifted  with  unusual  powers  of  mind  and 
greatly  esteemed  for  his  generous  and  noble  qualities 
of  heart.  He  was  a  great  reader,  especially  of  the 
English  classics,  and  passionately  fond  of  Shake- 
speare. Chief-Justice  Comegys  of  Delaware  said 
John  M.  Clayton  often  declared  his  father  had  a  re- 
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markable  memory,  and  was  the  best  Shakespearean 
scholar  he  had  ever  known.  His  mother,  Sarah 
Middleton  Clayton,  was  of  Virginian  ancestry,  a 
tall,  handsome  woman  of  much  refinement,  and  pos- 
sessed of  rare  fluency  of  speech  which  gift  she  trans- 
mitted to  her  eloquent  son. 

John  Middleton  Clayton  was  born  at  Dagsboro, 
Sussex  County,  Delaware,  July  24,  1796.  At  an 
early  age  he  was  sent  to  an  academy  at  Berlin,  Mary- 
land, but  finding  like  Twist  at  the  workhouse,  that 
he  had  more  appetite  than  pabulum,  he  and  another 
lad  named  James  Davis,  afterwards  a  judge  of  the 
Supreme  Court,  imitated  Oliver's  example,  and  ran 
away,  walking  the  entire  distance,  some  sixty  miles, 
to  Milford  where  his  parents  then  resided.  He  fin- 
ished his  schooling  at  the  Milford  Academy  in  the 
summer  of  181 1,  and  on  July  24th,  his  fifteenth  birth- 
day, entered  Yale  College,  graduating  thence  Sep- 
tember 15,  181 5,  with  the  highest  honors  of  his 
class, — his  return  home  being  his  first  vacation  in  a 
period  of  over  four  years,  a  circumstance  typical  of 
the  thoroughness  and  devotion  to  the  present  duty 
which  afterwards  marked  his  whole  course. 

After  his  return  home  he  at  once  entered  the  law 
office  of  his  cousin,  Thomas  Clayton,  afterwards 
United  States  senator,  and  judge,  and  noted  for  his 
scrupulous  honesty  as  man  and  as  judge. 

An  anecdote  they  tell  of  him  illustrates  this 
characteristic.  Coming  one  day  into  court  he 
glanced  up  at  the  clock,  and  noticed  that  he  was  ten 
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minutes  late,  and  after  confirming  the  fact  by  his  own 
time-piece,  turned  to  the  clerk  of  the  court  and  said, 
"Mr.  Clerk,  enter  a  fine  of  ten  dollars  against 
Thomas  Clayton,"  and  then  took  up  the  usual  court 
business. 

His  son  Colonel  Joshua  Clayton,  before  referred 
to,  who  came  to  the  bar  about  the  time  young  Clay- 
ton did,  was  accustomed  to  say  that  his  father,  the 
Judge,  "sat  so  upright  whenever  I  was  trying  a  case, 
that  he  leaned  clean  backward."  This  fact,  coupled 
with  another  one,  that,  as  he  again  said  "whenever 
I  had  a  case  that  damned  John  M.  Clayton  was  sure 
to  be  on  the  other  side,  and  lick  h — 1  out  of  me,"  cured 
his  taste  for  the  law,  and  sent  him  off  to  farming. 

John  M.  Clayton,  after  remaining  two  years  in  the 
Judge's  office  and  spending  nearly 'two  years  more  at 
the  Litchfield  Law  School  in  Connecticut,  was  ad- 
mitted to  the  bar  in  his  native  county  in  18 18. 

Because  of  his  high  intellectual  endowments  and 
his  phenomenal  industry  and  capacity  for  labor,  he 
began  his  legal  career  with  a  knowledge  of  the  prin- 
ciples of  jurisprudence  seldom  acquired  till  after 
years  of  practice;  and  so  brilliant  was  his  success  at 
the  bar  of  Kent  County  where  he  located,  that  in  a 
few  years  he  stood  at  the  very  front  of  his  profession, 
winning  this  flattering  primacy  over 'the  ablest  and 
most  distinguished  lawyers  in  the  state;  indeed,  his 
reputation  was  such  that  before  he  had  been  at  the 
bar  three  years,  he  was  sought  after,  and  engaged  in 
nearly  every  important  case  in  the  state,  litigants 
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deeming  his  aid  a  sure  harbinger  of  victory.  He  de- 
voted himself  thus  almost  exclusively  to  an  ever 
widening  legal  practice,  taking  little  part  in  the  po- 
litical struggles  of  the  day,  though  in  1824  he  was 
chosen  a  member  of  the  legislature,  and  afterwards 
became  Secretary  of  State.  His  father  died  two 
years  after  his  admission  to  practice  as  a  lawyer,  leav- 
ing a  widow  and  four  children.  If  young  Clayton 
needed  any  further  incentive  to  spur  him  on  to  labori- 
ous effort  other  than  the  natural  desire  to  achieve  dis- 
tinction and  a  competency,  he  found  it  in  this  sad 
event  which  threw  upon  his  shoulders  the  burden 
of  caring  for  his  widowed  mother,  two  sisters  and  a 
younger  brother. 

Mr.  Clayton  was  by  nature  more  fond  of  ease  than 
of  great  toil,  for  his  was  one  of  those  sluggish  tem- 
peraments that  often  accompany  highly  gifted  natures 
which  need  some  strong  external  impulse  to  arouse 
their  faculties  to  their  finest  action.  It  was  so  with 
the  youthful  advocate;  his  new  responsibilities  and 
burdens  stirred  him  to  the  highest  effort  of  which  his 
richly  dowered  nature  was  capable,  and  so  strenu- 
ously day  and  night  did  he  slave  at  his  profession, 
that  in  three  years  he  had  secured,  not  only  an  ample 
provision  for  all  his  father's  family,  but  had  also 
saved  enough  to  provide  a  comfortable  home  for  the 
wife  whom  he  married,  September  the  twelfth,  1822, 
the  charming  Miss  Sally  Ann  Fisher,  a  daughter 
of  Dr.  James  Fisher,  a  physician  of  distinction  and 
wealth,  residing  at  Camden,  Delaware.     His  was  an 
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ideal  mating,  a  beautiful  merging  of  two  congenial 
natures  in  the  perfect  love  and  friendship  of  true 
marriage ;  and  his  love  for  the  gentle  and  affectionate 
wife  who  brought  him,  in  a  brief  married  life  of  less 
than  three  years,  so  much  joy,  became  the  dominant 
passion  of  his  whole  life. 

Two  sons  came  to  augment  yet  further  his  happi- 
ness, when  the  fatal  calamity  befell  which  nearly 
blasted  his  whole  future,  and  whose  dark  shadow  was 
never  thereafter  wholly  lifted  from  his  saddened  life ; 
the  lovely  being  who  had  drawn  from  his  whole  na- 
ture a  wealth  of  affectionate  worship,  the  sweet 
wife  of  his  youth  and  the  loving  mother  of  his 
two  promising  lads,  died  in  his  arms,  February  18, 
1825.  To  his  deeply  affectionate  and  sensitive  na- 
ture this  blow  would  have  been  insupportable,  but 
for  the  sacred  duties  that  faced  him  in  his  sorrow; 
and  the  necessity  of  forcing  himself  to  disregard  his 
own  grief  in  seeking  to  promote  the  welfare  of  those 
dependent  upon  him  was  his  salvation,  for  he  threw 
himself  with  redoubled  energy  into  an  active  business 
life,  desperately  seeking  in  toil  a  nepenthe  for  the 
lost  Lenore,  the  "rare  and  radiant  maiden  whom  the 
angels  name  Lenore." 

Though  often  strongly  urged  by  his  friends,  he 
never  married  again,  but  during  the  thirty-two  years 
of  his  after  life  cherished  the  memory  of  his  lost  wife 
with  a  romantic  fidelity  that  recalls  the  beautiful  de- 
votion of  the  gentle  Irving  to  the  memory  of  his 
fiancee,  Miss  Hoffman.     We  behold  herein  the  true 
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nature  of  the  man ;  and  no  deed  of  John  M.  Clayton 
in  forum  or  in  cabinet  that  links  his  name  to  fame, 
is  a  truer  warranty  for  his  own  lasting  remembrance 
than  this  touching,  rarely  matched  apotheosis  of  wife 
and  motherhood! 

His  influence  with  juries  was  extraordinary.  An 
able  contemporary,  himself  the  possessor  of  no  slight 
public  renown  as  judge  and  senator,  said  once  when 
contemplating  his  character  as  a  jurist  and  advocate, 
that  "he  did  not  believe  America  had  ever  produced 
a  jury  lawyer  superior  to  John  M.  Clayton."  His 
powers  in  the  trial  of  cases  were  certainly  remark- 
able, whether  as  exhibited  in  the  examination  of  wit- 
nesses, his  own  or  those  of  the  opposition,  or  as  shown 
in  the  marshaling  and  discussion  of  the  fact9  before 
the  jury. 

His  method  of  handling  his  own  witnesses  in  chief, 
while  quite  devoid  of  all  unprofessional  tricks,  or  of 
any  infringement  of  the  strictest  code  of  legal  ethics, 
was  such  as  to  extract  all  they  knew,  and  in  so  clear 
and  orderly  sequence  as  to  leave  them  fortified  to 
maintain  their  story  against  the  assaults  of  the  cross- 
examiner.  His  treatment  of  the  witnesses  of  his  op- 
ponent, was  equally  adroit;  his  quiet,  good-tempered 
way  of  draining  them  of  all  their  knowledge  of  the 
case,  was  more  effective  than  many  of  the  customary 
bulldozing  arts  of  the  cross-examiner,  and  aroused 
neither  their  hostility  nor  the  resentment  of  the  jury. 
But  with  the  lying,  perjured  witnesses,  he  was  an  ir- 
resistible thunderbolt.     Escape  from  the  ordeal  of 
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his  searching  fire  there  was  none,  and  the  contest  was 
sure  to  end  either  in  the  practical  confession  by  the 
witness  of  his  mendacity,  or  to  leave  the  false  fabric 
he  had  sought  to  rear,  a  total  wreck  before  the  jury. 
The  occasions  of  his  appearance  in  the  trial  court,  es- 
pecially when  matters  of  unusual  moment  were  at  is- 
sue, and  he  was  confronted  by  an  array  of  the  ablest 
counsel  in  the  state,  were  veritable  field-days,  and 
drew  great  crowds.  His  memory  was  exceptionally 
fine,  like  Lord  Abinger,  in  recalling  the  evidence; 
nothing  pertinent  to  the  case  escaped  him,  and  like 
all  great  lawyers  he  had  an  instinctive  appreciation 
of  the  "point"  in  the  case ;  and  his  masterly  grouping 
of  the  facts  to  sustain  his  view,  and  to  bring  it  into 
high  light  in  strong  contrast  with  the  theory  of  the 
opposite  counsel,  his  superb  command  of  language 
in  which  to  clothe  the  varied  treasures  of  his  richly 
stored  mind,  his  fine  physique,  like  Webster's,  tall 
and  commanding,  his  splendid  voice  and  graceful 
manner,  made  him  a  power  which  carried  all  before 
it,  court,  jury  and  spectators. 

Among  many  other  notable  cases  upon  the  civil 
side  of  the  court,  in  which  Mr.  Clayton  figured  as 
counsel,  was  the  celebrated  case  of  Randel  vs.  The 
Chesapeake  and  Delaware  Canal  Co.,1  whose  elabo- 
rate and  lengthy  pleadings  he  drew,  and  whose  con- 
duct in  court  on  the  demurrers,  and  on  the  final  trial 
on  the  merits,  devolved  chiefly  upon  him.  The  late 
Chief-Justice  Joseph  P.  Comegys  gives  an  account  of 

1  1  Harrington's  Reports,  pp.  151,  181,  233-324. 
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the  way  in  which  Mr.  Clayton,  while  walking  to  and 
fro  in  his  office,  and  without  the  use  of  any  book,  dic- 
tated to  him,  then  a  student,  the  pleadings  in  that 
case,  and  relates  with  what  extreme  care  and  par- 
ticularity, he  revised  and  amended  them  many  times 
over  till  they  were  so  perfectly  "water  tight"  as  the 
lawyers  say,  that  all  the  skill  and  ingenuity  of  three  of 
Delaware's  ablest  practitioners,  after  two  prolonged 
assaults  upon  them,  on  demurrer,  and  in  the  trial 
court,  were  unable  to  prevent  their  gaining  the  hand- 
some verdict  of  $231,385.84,  the  largest  sum  up  to  that 
time  ever  obtained  in  a  suit  for  unliquidated  dam- 
ages, and  one  which  has  seldom  since  been  equaled. 

The  reporter  tells  a  curious  incident  of  this  cause 
celebre.  A  brother  of  the  plaintiff,  almost  dead 
from  consumption,  was  about  to  collapse  on  his  ex- 
amination in  New  York  before  a  commissioner,  when 
the  counsel  for  the  defendant,  humanely  objecting  to 
the  brutal  determination  of  the  plaintiff's  lawyer  to 
persist,  "whether  the  witness  died  or  not,"  was  him- 
self "seized  with  the  mania  a  potu,  and  his  friends 
carried  him  off." 

The  final  trial  lasted  six  days,  and  the  verdict  was 
a  just  one;  and  since  a  local  tradition  ascribes  the 
purchase  by  Mr.  Clayton  of  a  handsome  country  seat 
near  Wilmington,  known  as  Buena  Vista,  out  of  his 
fee,  it  is  safe  to  assume  that  the  judgment  was  paid. 

In  January,  1837,  four  years  after  this  notable  vic- 
tory, Mr.  Clayton  retired  from  practice,  and  ac- 
cepted the  office  of  Chief-Justice  of  the  State  of  Dela- 
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ware,  tendered  him  by  Governor  Charles  Polk.  As 
a  judge  he  added  to  his  already  high  legal  reputa- 
tion ;  for  he  was  not  only  a  versatile  and  eloquent  ad- 
vocate, but  above  all  things  else,  a  deeply  learned 
lawyer,  and  his  opinions  are  fine  specimens  of  judi- 
cial research  and  reasoning,  couched  in  a  simple  lan- 
guage that  discloses  fulness  of  knowledge  with  a 
capacity  for  clear,  logical  statement.  The  shortness 
of  the  time  he  was  upon  the  bench,  about  two  and  a 
half  years,  gave  few  opportunities  for  an  adequate 
exhibition  of  his  learning  and  judicial  ability.  Had 
he  lived,  like  Marshall,  in  some  formative  period,  or 
remained,  like  John  Bannister  Gibson  of  Pennsylva- 
nia, at  the  head  of  the  judiciary  of  a  rich  and  popu- 
lous state,  whose  diversified  and  developing  social 
and  industrial  activities  would  have  afforded  a  field 
ample  enough  to  evoke  his  full  powers,  Judge  Clay- 
ton would  have  won  a  high  place  among  the  great 
creative  jurists  of  the  world.  His  ablest  contempo- 
raries accord  to  him  the  possession  of  a  judicial  tem- 
perament, and  Chief-Justice  Comegys  said  of  him : 

As  a  judge  he  could  not  have  had  a  superior  in  any  respect.  He 
had  legal  learning;  quickness  and  acuteness  of  perception;  great 
patience  to  hear;  an  entire  freedom  from  prejudice  or  passion, 
and  an  impartiality  remarkable  in  one  so  fresh  from  bitter  po- 
litical contests.  He  resigned  after  having  held  the  place  for  nearly 
three  years,  and  no  writ  of  error  was  ever  taken  from  any  of  the 
Court's  decisions  during  his  time. 

The  longest  and  perhaps  the  most  important  opinion 
he  wrote,  was  in  the  case  of  State  vs.  Thomas  Jeffer- 
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son  Chandler 2  wherein  the  defendant  was  charged 
with  having  publicly  uttered  a  vulgar  and  contumeli- 
ous blasphemy  upon  the  Savior.  Counsel  for  Chand- 
ler attempted,  upon  the  authority  of  an  infidel  utter- 
ance of  Thomas  Jefferson,3  to  call  in  question  the  his- 
torical and  legal  accuracy  of  the  old  maxim  which 
declares  the  Christian  Religion  to  be  a  part  of  the 
common  law,  a  doctrine  everywhere  found  in  the 
reported  cases  in  England  and  America,  and  in  the 
writings  of  the  jurists  of  both  countries. 

Mr.  Jefferson  falsely  claimed  that  the  authority 
for  the  doctrine  rested  upon  a  mistranslation  by 
Finch  of  a  case  reported  in  1458  in  Norman  French 
by  Chief-Justice  Prisot  in  one  of  the  year-books,  and 
furthermore  had  the  temerity  to  accuse  the  great  and 
upright  Mansfield  of  judicial  forgery!  Mr.  Jeffer- 
son's weakness  for  historical  misstatement,  not  to  say 
downright  lying,  when  seeking  the  furtherance  of  his 
own  ends  or  views,  is  well  known — for  example,  that 
ghoulish  mess  of  post-mortem  slanders,  known  as  his 
"Anas,"  the  greatest  blot  on  a  noble  name. 

The  Chief-Justice  in  a  learned  excursus  into  the 
rarely  visited  regions  of  the  ancient  year-book  and 
musty  common  law  lore,  utterly  confutes  both  of 
these  assertions  of  Jefferson,  and  upon  the  basis  of 
both  reason  and  authority,  vindicates  the  soundness 

2  2  Harrington's  Reports,  553. 

3  This  fling  at  religion  mars  what  in  many  respects  is  a  very  noble 
letter  written  by  Jefferson  when  in  his  81st  year  to  Major  John  Cart- 
right  of  England,  himself  82  years  old.  Works  of  Thomas  Jefferson, 
vol.  VII,  355. 
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of  the  ancient  maxim,  and  also  refutes  the  aspersions 
vainly  sought  to  be  cast  upon  the  reputation  of  Mans- 
field. Clayton  was  an  adept  in  the  old  black-letter 
learning,  having  in  his  youthful  law  studies  dug  deep 
in  laying  the  broad  foundation  of  his  legal  edifice ; 
and  his  researches  in  the  case  necessarily  convict 
Jefferson,  either  of  ignorance  in  not  knowing  that  the 
doctrine  in  question  was  in  truth  far  older  than  the 
decisions  of  Hale  or  Mansfield,  or  of  a  wilful  per- 
version of  the  known  facts  of  history.  One  horn  or 
the  other  of  this  dilemma  gores  him.  Judge  Clayton 
cited  among  others  the  opinion  of  the  King's  Bench 
in  the  Ratcliffe  case  from  the  34th  of  Elizabeth,4  de- 
claring that  "in  almost  all  cases  the  Common  Law 
was  grounded  on  the  law  of  God  which  was  a  causa 


causans." 


He  decided  a  very  strange  point  in  slave  law  in  the 
case  of  Tindal  vs.  Hudson 5  where  a  free  negro  having 
bought  his  own  slave  son  sought  to  sell  him  again  as 
a  slave.  The  Chief-Justice  showed  his  hatred  of 
slavery  by  so  narrowly  construing  the  law  which  then 
permitted  that  hateful  institution  as  to  forbid  its  exer- 
cise by  a  black  man.  The  language  of  his  opinion 
also  does  credit  to  his  humane  feelings,  and  is  worth 
quoting  as  a  fine  piece  of  reasoning  in  a  case  of  "first 
instance  ': 

Humanity  forbids  a  father  to  own  his  own  child  in  slavery. 
The  natural  rights  and  obligations  of  the  father  are  paramount 

*  Reported  in  3  Coke's  Reports,  406. 
°2  Harrington's  Reports,  441. 
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to  the  acquired  rights  of  the  master;  and  the  moment  the  father 
purchased  the  child,  these  rights  and  obligations  blended  in  the 
same  person,  and  the  lesser  rights  and  obligations,  are  merged  into 
the  greater,  and  the  child  is  free.  It  is  no  longer  master  and 
slave,  but  parent  and  child.  Humanity  revolts  at  the  idea  of  a 
parent  selling  his  own  child  into  slavery.  We  think  the  peti- 
tioner is  entitled  to  his  freedom.0 

After  his  retirement  from  the  bench  Judge  Clay- 
ton's professional  life  was  virtually  ended,  although 
he  still  occasionally  took  part  in  important  cases.  His 
reputation  was  now  so  great  that  he  was  widely  sought 
after,  but  save  in  cases  where  his  personal  friends 
were  interested,  or  some  question  of  a  public  nature 
involved,  he  withdrew  from  active  practice. 

Such  an  instance  arose  in  the  dispute  between  the 
Government  and  the  State  of  New  Jersey  over  the 
title  to  Pea  Patch  Island  on  which  Fort  Delaware 
had  been  erected.  A  desire  to  vindicate  his  State's 
title  to  the  national  Government,  induced  him  to  ac- 
cept a  retainer  in  the  case  with  Senator  James  A. 
Bayard,  as  his  associate.  They  made  an  exhaustive 
examination  of  every  phase  and  detail  of  Delaware's 
title  to  the  Island,  both  of  law  and  fact,  searching 
every  book  or  parchment  that  industry  and  money 
could  disclose,  and  upon  this  mass  of  evidence  jointly 
presented  an  argument  in  behalf  of  the  government. 

The  litigants  chose  the  eminent  jurist  Honorable 
John  Sergeant  of  Philadelphia  as  referee,  and  the 

8  So  again  in  another  slave  case,  Smith  vs.  Milman,  2  Harrington's 
Reports,  497,  he  threw  the  doubt  in  favor  of  humanity  and  freedom. 
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hearing  of  the  case  was  had  before  him  in  the  select 
council  chamber  in  Independence  Hall,  Philadel- 
phia. The  case  aroused  great  interest,  not  only  from 
the  magnitude  of  the  interests  involved,  but  also  from 
the.reputation  of  the  counsel  engaged  in  it.  The  dis- 
tinguished lawyer,  George  M.  Bibb,  United  States 
Senator  and  Ex-Chancellor  of  the  State  of  Ken- 
tucky, was  of  counsel  for  the  State  of  New  Jersey. 
The  weighty  issues  at  bar,  the  distinction  of  the 
court  and  counsel,  and  the  intelligent  auditory  that 
daily  thronged  the  scene,  found  an  appropriate  set- 
ting in  this  historic  chamber  which  had  witnessed 
many  a  famous  gathering  in  other  days.  Mr.  Ser- 
geant in  pronouncing  judgment  for  the  government 
declared  the  discussions  of  the  important  questions 
involved,  to  have  been  the  ablest  to  which  he  ever 
listened. 

Judge  Clayton  was  not  a  "case"  lawyer,  but  like  all 
the  master-minds  who  have  attained  eminence  in  that 
science,  he  ever  resorted,  both  as  counsel  and  as 
judge,  to  the  deep  fountains  of  reason  and  principle. 
In  dealing  with  his  cases,  he  first  carefully  studied 
the  subject  in  question  in  his  own  mind,  and  when  he 
had  reached  a  conclusion  in  the  matter,  resorted  then 
to  the  authorities  to  support  his  reasoning;  and  so 
deeply  was  his  mind  imbued  with  a  thorough  knowl- 
edge of  the  fundamental  principles  of  the  law,  and 
such  was  his  native  genius  to  discern  the  right  appli- 
cation of  those  principles,  that  his  views  were  rarely 
found  to  be  at  variance  with  the  adjudicated  cases. 
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But  the  distinguished  career  of  the  subject  of  this 
sketch  was  not  confined  to  the  bar  and  the  bench ;  his 
talents  found  a  wider  theater  for  their  display  at 
the  nation's  capital  in  the  senate  and  in  the  cabinet. 

When  young  Clayton  came  to  the  bar  in  1819  "the 
era  of  good  feeling"  prevailed,  marked  by  the  ab- 
sence of  party  lines  and  partisan  rancor;  and  the  Fed- 
eral party  being  almost  extinct,  furnished  him  but 
little  incentive  to  participate  in  the  hustings  in  its 
behalf.  He  had,  however,  even  in  his  nonage,  at- 
tracted the  attention  of  the  leading  men  of  the  still 
locally  dominant  Federal  party,  and  been  elected 
clerk  of  the  House  of  Representatives  in  18 16,  18 17 
and  1819,  and  of  the  Senate  in  1820,  1821  and  1822. 
At  the  session  of  1821  he  was  also  appointed  Auditor 
of  Accounts  by  the  Legislature,  an  office  of  great  re- 
sponsibility and  held  the  place  two  years  when  he  re- 
signed. Meanwhile  he  was  working  hard  at  his 
profession,  and  held  no  other  position  till  1824, 
when,  as  before  stated,  he  was  made  Secretary  of 
State  under  Governor  Samuel  Paynter,  and  again 
in  1827  under  Governor  Charles  Polk.  He  was 
elected  to  the  Legislature  in  1824, — in  those  days 
esteemed  an  honorable  and  dignified  body,  the 
first  citizens  in  the  state  being  sent  to  it,  a  condition 
alas!  in  startling  contrast  with  the  present.  It  was 
in  the  bitter  campaign  of  1828  between  the  "Adams 
men"  and  the  "Jacksonites"  that  the  young  advo- 
cate, naturally  casting  in  his  lot  with  his  kinsmen 
Federalists,  made  his  entree  into  politics,  and  for 
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the  first  time  displayed  his  surpassing  powers  as  a 
popular  orator.  The  Adams  party  gaining  the 
Legislature,  at  the  ensuing  session  in  1829  Mr.  Clay- 
ton, then  a  few  months  over  thirty-three  years  old, 
as  a  reward  for  leading  the  Federal  forces  to  victory, 
was  chosen  United  States  senator  for  the  full  term, 
entering  the  senate  on  the  4th  of  March,  1829,  and 
witnessing  the  inauguration  of  Jackson,  whose  popu- 
lar tactics  had  carried  pretty  nearly  everything  ex- 
cept "little  Delaware." 

He  was  the  youngest  member  of  that  brilliant  body 
then  dominated  by  that  superb  galaxy  of  statesmen, 
foremost  among  whom  were  Daniel  Webster,  Henry 
Clay,  John  C.  Calhoun,  Thomas  H.  Benton,  Hugh 
L.  White,  Asher  Robbins,  Edward  Livingston,  Rob- 
ert V.  Hayne  and  others  scarcely  less  noted ;  a  body 
of  men  skilled  in  all  the  learning  of  the  past,  and  es- 
pecially conversant  with  the  constitutional  and  po- 
litical history  of  the  United  States,  and  besides, 
thoroughly  trained  in  all  the  arts  of  legislation  and 
debate  by  years  of  experience  in  that  forum. 

At  the  very  first  session  after  his  election  to  the 
senate,  like  a  seasoned  veteran  indeed,  he  leaped  at 
once  into  the  arena  of  public  debate,  participating  in 
all  the  leading  discussions  of  important  measures; 
and  in  March,  1830,  took  part  in  the  ever  memorable 
debate  which  followed  upon  the  introduction  by 
Senator  Foote  of  Connecticut  of  his  resolution  on  the 
public  lands,  and  which  furnished  the  occasion  for 
the  most  remarkable  forensic  and  legal  duel  ever  wit- 
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nessed  in  that  body — that  between  Webster  and 
Hayne  and  others. 

Upon  three  of  the  subjects  discussed  in  that  series 
of  debates,  Mr.  Clayton  spoke  at  great  length,  to  wit, 
the  public  land  question,  the  executive  power  of  re- 
moval, and  the  doctrine  of  State  rights,  displaying 
a  ripe  knowledge  of  those  questions,  and  a  skill  in 
their  presentation,  that  astonished  his  friends,  and 
attracted  the  attention  of  all  men  in  public  life,  sig- 
nalizing to  all  the  appearance  of  another  star  of  the 
first  magnitude  in  that  brilliant  constellation.7 

At  the  next  session  of  congress,  in  December,  1831, 
Mr.  Clayton  introduced  his  resolution  to  inquire  into 
the  abuses  in  the  Post-office  Department,  a  herculean 
task  surrounded  by  seemingly  insurmountable  obsta- 

7  "  The  Old  Man  Eloquent,"  in  that  wonderful  Diary  of  his,  wherein 
every  man  of  any  prominence  in  public  life  during  a  period  of  over 
68  years  passed  under  the  keen  scalpel  of  his  criticism,  and  pretty 
generally  with  more  or  less  loss  of  limb  or  cuticle,  makes  these 
complimentary  observations  upon  Mr.  Clayton,  "  Mr.  Fendall  called 
and  sat  with  me  an  hour.  He  mentioned  the  splendid  speech  of 
Mr.  Clayton,  the  new  Senator  from  Delaware,  which  taken  alto- 
gether, is  one  of  the  most  powerful  and  eloquent  orations  ever  de- 
livered in  either  of  the  Halls  of  Congress."  Memoirs  of  John  Quincy 
Adams,  vol.  VIII,  213  (1830). 

Again,  referring  to  Senator  Clayton's  defence  of  the  memory  of  his 
late  colleague,  Senator  Bayard,  which  Hayne  in  mere  wantonness  had 
attacked  by  reading  in  open  Senate  one  of  Jefferson's  wretched  hear- 
say "Anas"  slanders,  Mr.  Adams  writes:  "A  more  signal  refutation 
of  falsehood  could  not  be  given,  and  the  slander  is  put  down  in  the 
face  of  the  nation  and  I  rejoice  at  it."    Ibid,  page  200. 

These  citations  are  made  both  as  giving  an  estimate,  by  so  able  a 
contemporary,  of  Mr.  Clayton,  and  also  as  proof  conclusive  that  his 
kind  and  lovable  nature  had  won  for  him  the  distinction  of  having 
more  friends  and  fewer  enemies  than  any  other  public  man  in  his  day. 
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cles,  and  rendered  especially  difficult  from  the  fact 
that  the  whole  power  of  the  Executive  and  his  party, 
abetted  by  a  strong  partisan  press,  was  unceasingly 
directed  to  suppress  the  inquiry,  to  misrepresent  and 
distort  the  damaging  facts  which  it  unearthed,  and 
finally,  to  crush  those  engaged  in  it. 

The  Administration  did  eventually  succeed  in  get- 
ting the  Senate  by  resolution  to  suppress  all  examina- 
tion into  the  causes  for  which  faithful  public  officers 
were  displaced.  This  drew  from  Mr.  Clayton  a 
powerful  indictment  of  the  whole  iniquitous  policy 
of  Jackson,  then  first  systematically  inaugurated, 
whose  shameful  maxim  "to  the  victor  belong  the 
spoils"  8  has  ever  since  debauched  the  public  service 
with  its  spawn  of  greedy,  dishonest  placemen.  The 
investigation  although  hampered  by  the  resolution, 
ended  in  a  complete  triumph.  Enough  was  de- 
veloped to  awaken  public  attention.  Thirty-six  for- 
geries perpetrated  in  connection  with  certain  illegal 
allowances  for  party  purposes  to  mail  contractors, 
were  discovered  in  a  single  public  document. 

During  the  succeeding  sessions  of  congress,  Sena- 
tor Clayton  persisted  in  his  exertions  to  expose  the 
abuses  of  this  department,  and  never  intermitted  his 
labors  until,  despite  all  the  obstacles  interposed  by 
the  Jackson  partisans,  the  most  stupendous  system  of 
fraud  and  peculation,  bribery  and  corruption,  was 

8  "  They  see  nothing  wrong  in  the  rule  that  to  the  victors  belong  the 
spoils  of  the  enemy."  William  L.  Marcy  in  a  speech  in  the  Senate, 
January,  1832. 
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exposed  that  up  to  that  time  had  ever  stained  the 
record  of  any  administration. 

But  Senator  Clayton's  labors  were  not  confined  to 
mere  exposure.  He  possessed  what  reformers  too 
often  lack,  namely,  the  constructive  ability  to  correct 
the  evils  his  bold  patriotism  had  laid  bare.  He 
therefore  devoted  himself  to  the  task  of  reforming 
the  entire  department,  being  the  first  one  to  point  out 
the  remedy  for  these  abuses.  He  showed  that  from 
the  very  origin  of  the  government,  the  post-office  de- 
partment had  been  unconstitutionally  administered; 
that  for  a  period  of  more  than  forty  years,  congress, 
unmindful  of  its  own  prerogatives  and  duties  under 
the  constitution,  had  permitted  the  Postmaster-Gen- 
eral to  disburse  annually  millions  of  the  public 
monies  without  warrant  of  law,  and  at  his  sole  pleas- 
ure or  caprice!  Going  to  the  bottom  of  this  Augean 
vice  in  government,  he  demonstrated  that  the 
revenues  of  the  post-office  department  were  a  part  of 
the  nation's  wealth,  and  should  be  duly  covered  into 
the  Treasury,  not  thence  to  be  withdrawn  except  by 
specific  appropriation  by  Congress  according  to  law; 
and  finally,  pointed  out  that  the  only  mode  of  effec- 
tively arresting  the  evil  was  to  bring  that  department 
under  the  control  of  congress,  as  the  constitution 
originally  designed,  and  to  provide  by  annual  appro- 
priations for  its  conduct.  This  important  govern- 
mental reformation  was  four  years  after  adopted  by 
Congress,  and  its  author  had  the  satisfaction  of  wit- 
nessing the  passage  of  a  bill  for  the  thorough  reor- 
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ganization  of  the  department.  The  value  to  the 
whole  country  of  this  single  service  of  Senator  Clay- 
ton, had  he  never  performed  another,  is  great  enough 
in  its  wide-reaching  usefulness  to  enroll  his  name 
among  those  who  have  signally  benefited  the  Repub- 
lic. This  reform  in  the  National  Government,  how- 
ever, was  only  a  large  copy  of  the  valuable  service 
he  rendered  his  own  state  upon  coming  to  his  first 
public  office,  when  as  Auditor  of  Accounts,  he 
brought  order  and  system  out  of  the  confusion  and 
chaos  that  had  reigned  in  that  department,  and  in- 
augurated a  new  and  orderly  method  followed  to  this 
day. 

He  was  wise  in  his  views  upon  finance,  and  in  his 
strong  arraignment  of  Jackson's  veto  of  the  Bank 
Bill  in  1832,  predicted  the  evil  consequences  which 
would  flow  from  the  act,  setting  out  at  length  the  eco- 
nomic laws  whose  violation  would  entail  the  finan- 
cial ruin  and  distress  which  as  a  fact,  marked  the 
disastrous  decade  that  followed. 

As  chairman  of  the  Committee  on  the  Judiciary,  he 
made  that  very  elaborate  report  on  the  attempt  of 
the  President  and  Secretary  of  War  to  remove  the 
pension  fund  from  the  bank  in  1834.  Six  thousand 
extra  copies  of  this  report  were  printed  by  order  of 
the  senate ;  and  its  effect  upon  that  body  was  such,  that 
in  the  midst  of  one  of  the  most  violent  party  excite- 
ments ever  known  in  the  country,  and  despite  all  the 
influence  of  the  President  and  Secretary,  the  report, 
which  vindicated  the  right  of  the  bank  to  the  pen- 
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sion  agency,  was  sustained  in  the  senate  by  a  vote 
of  nearly  two  to  one. 

A  grave  crisis  arose  in  1832  over  the  tariff,  and 
many  writers  declare  that  but  for  Clay  an  armed 
conflict  between  South  Carolina  and  other  states 
south,  and  the  general  government,  would  have  re- 
sulted. The  consequences  might  have  been  more 
disastrous  than  the  bloody  breach  of  1861,  inasmuch 
as  the  motive  in  that  case,  the  tariff,  would  not  so 
have  shocked  the  common  moral  sense  as  did  Slavery, 
and  would  also  have  awakened  a  far  wider  sympathy 
in  the  north.  Be  this  as  it  may,  the  "Great  Pacifi- 
cator" once  more  stepped  into  "the  imminent,  the 
deadly  breach,"  and  averted  the  collision  by  means 
of  his  compromise  tariff  of  1833,  whose  passage 
Clay  himself  publicly  avowed  he  owed  to  Senator 
Clayton. 

The  late  Carl  Schurz  in  his  Life  of  Clay  narrates 
an  incident  in  the  affair  wherein  Clayton  moved  to 
lay  the  bill  on  the  table,  upon  the  refusal  of  Calhoun 
and  his  party  in  the  Senate  to  allow  a  certain  amend- 
ment, known  as  the  "Home  valuation  Clause,"  in- 
serted to  placate  the  protection  sentiment  in  New 
England.  Calhoun's  friends,  for  themselves  and 
their  chief,  begged  to  be  spared  the  humiliation  of 
such  a  vote,  and  even  Clay  graciously  interceded  for 
them;  whereupon  Clayton  dryly  remarked,  "If  they 
cannot  vote  for  a  bill  to  save  their  own  necks  from  a 
halter,  their  necks  may  stretch."  9    Though  willing 

8  Life  of  Henry  Clay,  by  Carl  Schurz,  vol.  II,  7. 
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to  favor  a  compromise,  he  sturdily  supported  Jack- 
son in  his  determination  to  preserve  the  Union,  and 
uphold  the  dignity  of  the  Government,  by  stamping 
out  nullification  by  force  if  necessary.  His  reply  to 
Senator  Tyler's  quibbling  defense  of  nullification, 
was  crushing.  Following  his  usual  custom  he  car- 
ried his  researches  back  to  the  very  origin  of  the  doc- 
trine, and  showed  that  its  first  enunciation  by  Jeffer- 
son in  the  "Kentucky  Resolutions"  in  1798  and  by 
Madison  in  the  Virginia  Resolutions  (which  called 
in  question  the  power  of  the  Supreme  Court  to  inter- 
pret the  laws),  was  for  the  petty  purpose  of  securing 
a  temporary  political  advantage  as  a  candidate, 
which  being  gained,  the  doctrine  was  dropped,  and 
indeed  afterwards  flatly  repudiated  by  Virginia  in  a 
controversy  with  the  State  of  Pennsylvania  in  the 
Olmstead  case.  He  closed  his  argument,  which,  en- 
forced as  it  was  by  the  historical  facts  adduced,  and 
its  inherent  reasonableness,  was  invincible,  in  a  strain 
at  once  eloquent  and  prophetic: 

The  honorable  Senator  from  South  Carolina  (Mr.  Calhoun)' 
has  told  us  that  all  human  institutions,  like  those  who  formed 
them,  contain  within  themselves  the  elements  of  their  own  de- 
struction, and  that  our  government  is  now  exhibiting  their  opera- 
tion. To  this  general  philosophic  remark  I  should  not  have  ob- 
jected but  for  its  application.  All  the  works  of  man  are  destined 
to  decay;  but  while  the  American  people  shall  remain  true  to 
themselves,  their  government  cannot  be  destroyed,  for  it  contains 
within  itself  endless,  and  ever  renascent  energies  which  must 
bring  it  out  in  triumph,  and  with  Antaean  vigor  in  despite  of 
every  effort  to  overthrow  it.     From  foreign  force  it  has  nothing 
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to  fear;  it  dreads  nothing  now  from  any  section  of  this  Union 
which  shall  seek  to  prevent  by  foreign  intervention  the  just  op- 
eration of  our  laws.  Yes,  sir,  a  foreign  alliance  sought  by  any 
member  of  this  confederacy  for  the  purpose  of  making  war  on  us, 
would  be  the  means  under  Heaven,  of  immediately  rallying  every 
patriot  of  every  political  party,  under  the  broad  banner  of  the  Re- 
public. 

Popular  virtue,  however,  is  the  only  safe  basis  of  popular 
government.  This  is  the  "  fountain  from  which  our  current 
runs  or  bears  no  life ;"  and  I  concede  that  the  mortal  blow  to  the 
liberties  of  this  country  may  at  last  be  struck  by  the  hand  of  one 
who  has  been  indebted  to  it  for  existence.  The  shaft  which 
shall  stretch  the  American  eagle  bleeding  and  lifeless  in  the  dust, 
must  be  feathered  from  his  own  bright  pinions;  and  bitter  will  be 
the  hand  of  him  who  shall  loose  that  fatal  arrow  from  the  string. 

"  Remember  him  the  villain,  righteous  Heaven, 
In  thy  great  day  of  vengeance!     Blast  the  traitor, 
And  his  pernicious  counsels  who,  for  wealth, 
For  power,  the  pride  of  greatness  or  revenge, 
Would  plunge  his  native  land  in  civil  war." 

The  high  opinion  of  Mr.  Clayton's  legal  abilities 
entertained  by  his  fellow  members,  is  evidenced  by 
the  fact  that  from  1833  until  he  retired  from  the  sen- 
ate, he  was  regularly  chosen  chairman  of  the  impor- 
tant Committee  on  the  Judiciary,  the  post  for  which 
the  foremost  constitutional  lawyer  in  that  body  is  al- 
ways selected.  No  higher  compliment  could  have 
been  paid  him;  and  his  able  and  patriotic  conduct 
of  that  responsible  office,  fully  met  the  high  expecta- 
tions aroused  upon  its  bestowal. 

In  1834  President  Jackson,  employing  the  arbi- 
trary and  autocratic  methods  which  had  character- 
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ized  his  entire  public  career,  methods  better  calcu- 
lated for  the  meridian  of  Constantinople  than  that  of 
Washington,  issued  his  so-called  "Protest"  whereby 
he  attempted,  in  a  manner  wholly  outside  the  pale  of 
law,  precedent,  or  propriety,  viz.,  by  a  direct  appeal 
to  their  respective  constituents  against  their  reelec- 
tion, to  injure  every  member  of  the  Senate  who  had 
had  the  manhood  to  condemn  his  usurpations  in  the 
matter  of  the  United  States  Bank.  The  Senator  from 
Delaware  was  in  Jackson's  eye  among  the  leading  of- 
fenders, and  his  name  was  picked  by  the  angry  stylus 
of  this  recrudescent  Roman  despot.  Clayton  had 
long  before  resolved  to  retire  from  the  senate ;  but  at 
once  upon  learning  of  Jackson's  impudent  act,  deter- 
mined to  stand  again  for  reelection,  defiantly  meeting 
the  President  in  a  square  issue  before  the  people  of 
his  state;  and  notwithstanding  the  desperate  opposi- 
tion made  there,  as  elsewhere,  by  the  Administra- 
tion's supporters,  he  was  triumphantly  endorsed  for 
another  term  as  United  States  Senator,  by  his  appre- 
ciative countrymen. 

Shortly  thereafter,  in  a  letter  to  the  Legislature  of 
Delaware,  wherein  he  had  caustically  rebuked  Jack- 
son for  his  course,  he  tendered  his  resignation.  The 
immediate  answer  of  the  Legislature,  was  a  certifi- 
cate of  reelection  for  another  term  of  six  years,  and 
a  letter  signed  by  two-thirds  of  both  houses,  insisting 
on  his  continuance  in  the  senate,  and  stating  among 
other  reasons  for  his  non-retirement,  that  it  would 
be  impossible  at  that  time  for  the  Whigs  to  agree 
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upon  his  successor.  He  felt  under  these  circum- 
stances in  duty  bound  to  retain  his  seat  until  the  ensu- 
ing biennial  session  of  the  legislature  when  his 
friends  might  choose  some  one  to  succeed  him. 

Early  in  1846  the  whole  country  was  in  a  high  state 
of  excitement  over  the  Oregon  Question.  Partisan 
tactics  had  increased  the  popular  animosity  against 
England  to  a  point  dangerously  near  war,  the  temper 
of  the  nation  finding  significant  expression  in  the  fa- 
mous bellicose  alliteration  "54-40  or  fight."  Sena- 
tor Allen  of  Ohio  among  others,  had  offered  a  reso- 
lution looking  to  the  abrogation  of  the  unsatisfactory 
convention  of  18 18  which  had  provided  for  a  joint 
occupancy  of  the  disputed  territory  with  all  the  at- 
tendant evils  of  a  divided  allegiance.  Though  but  a 
poor  makeshift,  its  removal  meant  war.  The  Com- 
mittee on  Foreign  Relations  reported  a  bill  of  like 
tenor,  neither  resolution  contemplating  any  other  re- 
sult than  war.  Senator  Crittenden  at  this  critical 
moment  offered  a  resolution  calling  for  an  immedi- 
ate and  amicable  adjustment  of  the  question,  and  Mr. 
Clayton,  in  what  his  friends  style  his  ablest  effort,  a 
speech  filled  with  patriotism  and  true  statesmanship, 
championed  the  resolution.  The  spirit  of  candor, 
and  the  entire  absence  of  partisanship  which  marked 
his  address,  fortified,  too,  as  it  was  after  his  invariable 
manner,  with  an  impregnable  array  of  reasons  based 
on  hard  facts  showing  plainly  the  unfitness  of  the 
country  to  essay  a  passage  at  arms  with  Great  Britain, 
and  coupled  with  a  tactful  and  glowing  eulogy  of  the 
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bravery  of  his  countrymen,  made  a  strong  impression 
on  the  senate  and  the  country  at  large,  doing  much  to 
awaken  the  popular  mind  to  sober  reflection,  and 
greatly  allaying  the  war-like  tone. 

Mr.  Clayton  heartily  shared  the  admiration  which 
General  Taylor's  brilliant  military  record  awoke  in 
the  minds  of  his  countrymen;  and  furthermore,  was 
one  of  the  first  to  recognize  in  the  frank,  honest  old 
hero  of  Buena  Vista  those  noble  qualities  of  mind  and 
character  which  should  belong  to  the  Chief  Magis- 
trate of  the  nation.  Indeed,  he  soon  came  to  be 
deemed  General  Taylor's  leading  champion  in  the 
east  for  presidential  honors ;  and  naturally  after  Tay- 
lor's election  to  that  office,  Senator  Clayton,  by  com- 
mon consent,  was  named  as  the  most  suitable  person 
for  the  office  of  Secretary  of  State.  Though  he  was 
an  utter  stranger  to  President  Taylor,  not  only  was 
he  tendered  that  important  position,  but  was  soon 
honored  with  his  chief's  entire  confidence ;  and  by  his 
sagacity,  his  legal  knowledge  and  training,  and  his 
wide  experience  in  public  affairs,  became  a  strong 
staff  of  counsel  upon  which  the  old  warrior  confi- 
dently leaned  when  the  unwonted  burdens  of  state 
pressed  heavily  upon  him. 

And  Secretary  Clayton  soon  came  to  be  esteemed 
the  very  head  and  front  of  the  administration,  as  in 
truth  he  was ;  and  the  sour  revenges  of  disappointed 
politicians,  big  and  little,  the  whole  Union  over, 
were  vented  upon  his  head,  together  with  the  most 
relentless  assaults    of  the  opposition  and  the  vindic- 
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tive  aspersions  of  certain  members  of  his  own  party, 
till  he  grew  very  weary  of  public  office,  and  longed 
for  the  peace  and  quiet  of  private  life.  No  Admin- 
istration ever  entered  upon  a  more  difficult  task  than 
that  of  which  Secretary  Clayton  was  the  head.  It 
stood  strangely  solitary  and  alone,  its  friends  few  and 
cooling,  its  enemies  many  and  ardent.  Neither  Clay 
nor  Webster  gave  it  'hearty  support.  Webster  had 
not  spoken  in  the  campaign  till  near  its  close,  so 
vexed  was  he;  while  some  of  the  leading  party  or- 
gans vibrated  between  damning  it  with  faint  praise 
or  roundly  abusing  it. 

The  reason  for  this  anomaly  is  not  far  to  seek. 
For  the  Whigs,  things  were  in  a  state  of  flux  and  the 
Convention  that  nominated  Taylor,  not  himself  a 
Whig,  was  a  sort  of  political  nondescript  and  did  not 
even  have  the  courage  to  label  itself  there  or  else- 
where during  the  whole  fight  at  the  hustings.  Its 
chief  stock  in  trade  was  the  great  and  deserved  popu- 
larity of  the  hour's  hero,  General  Taylor ;  and  as  a  re- 
sult there  was  a  lack  of  that  enthusiastic  unity  of  party 
action  which  normally  would  have  been  given  to  the 
support  of  the  ensuing  administration  and  which 
could  never  come  from  disgruntled  office  seekers. 
Then  again,  it  is  safe  to  say  that  no  administration 
ever  fell  heir  to  quite  so  many  distinguished  chronic 
presidential  candidates  at  last  fallen  by  the  way,  as 
that  of  President  Taylor's.  Seward  truly  says, 
"Storms  of  faction  from  within  their  own  party  and 
from  without,  beset  them;  and  combinations  and 

28 
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coalitions,  in  and  out  of  Congress,  assailed  them  with 
a  degree  of  violence  that  no  administration  had  ever 
encountered."  10 

But  before  discussing  the  principal  measures 
which  marked  his  brief  but  stirring  tenure  of  the  port- 
folio of  state,  it  is  proper  to  -allude  to  a  measure, 
whose  passage  he  did  his  utmost  to  secure,  and  which, 
had  it  become  a  law,  might  have  had  consequences 
the  most  far-reaching  and  important  of  which  it  is 
possible  to  conceive;  might  peaceably  have  solved 
that  hard  problem  whose  after  solution,  when  the 
sword  of  passion  was  hurled  into  the  scales  of  reason 
and  justice,  cost  such  an  awful  price  of  blood  and 
treasure,  and  has  left  an  ominous  aftermath,  the  yet 
unsettled  status  of  the  negro,  now,  neither  truly  slave 
nor  citizen. 

The  measure  in  question  is  known  to  history  as  the 
"Clayton  Compromise,"  and  arose  in  the  following 
way:  In  the  summer  of  1848  while  the  subject  of 
the  governments  for  the  newly  acquired  territories  of 
Oregon,  California,  and  New  Mexico,  was  under 
consideration  in  the  debate  upon  the  "Territorial 
Compromise  Bill,"  during  which  the  whole  question 
of  slavery  was  virulently  aroused,  a  special  commit- 
tee, composed  of  eight  members  equally  divided  be- 
tween the  free  and  the  slave  holding  sections,  was 
named,  and  Senator  Clayton  was  made  its  chairman. 
After  several  tie  votes  on  different  bills,  the  Com- 
mittee reached  an  agreement  upon  this  measure  of 

10  Words  of  Seward,  vol.  i,  386. 
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his,  the  "Clayton  Compromise,"  three  out  of  four 
from  each  section  voting  affirmatively;  and  the  Sen- 
ate after  a  full  discussion  of  its  provisions,  passed  it 
by  a  vote  of  33  to  22.  The  House,  upon  the  mo- 
tion of  Mr.  Stephens  of  Georgia,  laid  it  on  the  table 
without  debate,  by  the  close  vote  of  112  to  97. 

The  plan  in  a  few  words,  was  to  refer  all  disputes 
arising  out  of  the  question  of  slavery  in  the  new  terri- 
tories and  states,  to  the  Supreme  Court  in  the  first 
instance.  Its  careful  examination  by  the  select  com- 
mittee, and  by  the  senate  itself,  and  the  size  of  the 
majorities  that  approved  it,  among  whom  were  the 
wisest  and  most  skilled  statesmen  in  the  country  both 
north  and  south  of  Mason  and  Dixon's  line,  go  far 
to  suggest  that  its  value  was  overlooked  by  the  per- 
emptory action  of  that  less  deliberative  body,  the 
House.  The  writer  is  aware  that  so  discerning  a 
critic  of  our  history  as  Von  Hoist  calls  it  "absurd"  and 
"cowardly;"  J1  but  his  censure  proves  too  much  when 
it  pictures  the  whole  Senate,  THAT  Senate!  in  the 
guise  of  a  silly  ostrich  trying  to  hide  its  big  carcass 
in  three  inches  of  sand.  True,  too,  the  episode  has 
received  but  little  notice  from  historians,  though,  for 
that  matter,  neither  has  the  Clayton  and  Bulwer 
Treaty,  an  event  of  very  great  importance.  Joseph 
P.  Comegys,  Chief-Justice  of  the  Supreme  Court 
of  Delaware  says : 

Had  this  bill  passed  both   Houses,  the  President  would  no 
doubt  have  signed  it,  and  thus  the  way  would  have  been  opened 

11  Constitutional  History  of  the  United  States,  vol.  Ill,  386. 
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for  the  settlement  of  our  troubles  at  that  time  and .  afterward 
growing  out  of  the  dispute  about  the  right  to  carry  slave  prop- 
erty into  the  Territories  and  hold  it  there.  The  wonder  is  that 
the  North,  which  held  the  majority  in  the  House  at  that  time, 
did  not  seize  the  opportunity  to  bring  a  question  so  purely  legal 
before  the  judiciary;  but  the  denunciations  of  the  abolitionists  and 
that  tenacity  of  purpose  which  the  passengers  of  the  Mayflower 
transmitted  to  their  posterity,  forbade  it  to  consent  to  anything 
short  of  surrender  by  the  South.  The  high  spirit  of  the  latter 
would  not  consent  to  that,  and  therefore  agitation  continued, 
alarm  spread,  hopes  sank,  and  the  country  gradually  but  steadily 
drifted  into  a  sea  of  blood  and  havoc  lashed  with  all  the  fury 
which  fratricidal  strife  could  create. 

Perhaps  the  German  Tocqueville  is  right;  perhaps 
slavery  was  one  of  those  horridly  elemental  things 
whose  roots  are  deep  down  in  the  savage  that  like 
Plato's  chained  wild  beasts,  lurks  in  us  all,  and  could 
only  have  a  bloody  extirpation,  sans  reason,  sans  jus- 
tice, in  the  arena  of  brute  force.  And  perhaps,  too, 
on  the  other  hand,  an  awakened  public  conscience 12 
in  the  North  would  have  revolted  against  any  Taney- 
fication  of  the  question,  and  thus  from  another  side 
would  have  again  appeared  the  "Irrepressible  Con- 
flict." 

The  most  important  question  that  arose  during 
Clayton's  short  incumbency  of  the  office  of  Secretary 
of  State  was  that  which  concerned  the  encroachments 
of  Great  Britain  in  Central  America  with  the  view 
of  securing  a  control  of  the  future  inter-oceanic  canal 
through  that  country.     His  masterly  handling  of  this 

12  It  was  easier  for  climatic  reasons  to  be  virtuous  about  slavery  in 
New  England,  than  in  Dixie. 
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delicate  and  difficult  subject,  found  a  final  expression 
in  the  convention  with  Great  Britain  known  as  the 
Clayton  and  Bulwer  Treaty,  an  able  stroke  of  diplo- 
macy upon  the  Secretary's  part  that  merits  the  ap- 
plause which  the  Nation's  first  statesmen  have  paid 
it.  He  found  England,  after  more  than  a  century  of 
intrigue,  fraud  and  force,  securely  intrenched  in 
Central  America,  in  a  position  to  dominate  any  canal 
route ;  he  left  her  ousted  from  her  exclusive  contract 
by  her  own  fair  treaty  agreement.  England's  "pos- 
sessions" in  Central  America  had  so  trivial  an 
origin  as  a  permit  granted  by  Spain  in  the  eighteenth 
century  to  certain  subjects  of  Great  Britain  to  cut 
logwood  and  mahogany  on  the  Honduras  coast,  but 
only  upon  the  express  conditions  that  no  settlements 
were  to  be  made,  nor  any  claims  of  any  nature  what- 
soever set  up  to  the  country.  England  kept  this 
foothold  despite  various  treaties  with  Spain. 

California  was  in  the  full  blaze  of  her  marvelous 
exploitation  as  the  fabled  El  Dorado  realized;  thou- 
sands were  streaming  into  her  borders,  which  includ- 
ing then  the  Oregon  Territory,  occupied  the  entire 
Pacific  coast  boundary  of  the  United  States;  a  do- 
main extensive  and  opulent  enough  to  compose  an 
Occidental  empire.  The  vast  wilderness  of  moun- 
tain, plain  and  valley  lying  between  her  and  the  east, 
was  a  veritable  terra  incognita,  as  little  known  as 
Darkest  Africa  in  our  day.  The  daring  pioneer  Fre- 
mont had  not  as  yet  penetrated  its  recesses,  and  there 
was  not,  west  of  the  Mississippi,  a  single  railroad  one 
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hundred  miles  in  length ;  while  not  even  the  wildest 
visionary  had  dared  to  dream  of  a  transcontinental 
railroad  tie  between  these  widely  separated  sections. 
Relatively  California  was  farther  off  in  that  day  than 
the  Philippines  are  to-day,  and  men  were  fearful  lest 
California,  grown  rich  and  powerful  by  reason  of  her 
natural  resources  and  the  enormous  emigration, 
might  become  estranged  from  her  sisterhood  of  states, 
and  either  fall  a  prey  to  foreign  machinations,  or 
set  up  an  independent  government  of  her  own. 

An  Isthmian  Canal  was  then  believed  to  be  the 
best  and  quickest  means  of  communication  with  that 
region,  and  possessed  an  importance  vastly  greater 
in  that  day  than  at  the  present  time;  hence,  all  ac- 
tions of  foreign  governments,  but  especially  that  of 
Great  Britain,  affecting  Central  America,  were 
looked  upon  as  directly  concerning  the  United 
States,  and  naturally  made  a  lively  impression  upon 
the  public  mind.  The  project  of  piercing  the  Isth- 
mus and  uniting  the  Atlantic  and  Pacific  oceans, 
although  not,  like  that  of  the  Suez,  dating  back  to 
the  remotest  antiquity,  was  nevertheless,  a  very  old 
one  having  been  mooted,  in  theory  or  practice,  since 
the  Portuguese  Galvao  suggested  it  to  Philip  II  of 
Spain  over  three  hundred  years  ago. 

A  previous  administration  had  made  the  serious 
blunder  of  so  far  recognizing  the  British  encroach- 
ment at  Honduras,  as  to  send  a  consul  there,  who 
had  actually  requested  and  received,  his  exequatur 
from  Great  Britain.     Upon  his  coming  to  the  port- 


1856]  JOHN  MIDDLETON  CLAYTON  439 

folio  of  State,  one  of  Secretary  Clayton's  earliest 
acts  was  to  recall  this  counsel. 

England  having  contrived  to  juggle  her  wood- 
chopping  license  in  Honduras  of  1786  into  a  title  in 
fee,  had  been  engaged  for  over  a  half  century  before 
the  Clayton  and  Bulwer  Treaty,  in  manoeuvring  un- 
der the  pretext  of  a  "Protectorate  of  the  Mosquito 
Coast,"  to  secure  control  of  the  prospective  Isthmian 
canal. 

A  handful  of  half-breed  savages  called  Sambos,13 
sunk  in  ignorance  and  wretchedness,  occupied  the 
northeast  coast  of  Nicaragua,  and  instigated  by 
England,  proceeded  to  set  up  a  claim  to  this  narrow 
strip  of  Nicaragua's  territory  known  as  the  "Mos- 
quito Coast."  No  opera-bouffe  farce  was  ever  so 
grotesque  as  her  promotion  of  the  Kingdom  of  Mos- 
quitia,  and  the  crowning,  at  Jamaica  in  18 15,  of  one 
of  those  mongrel  savages  as  "King."  His  majesty 
not  only,  like  some  of  the  early  English  Kings  could 
not  sign  his  royal  edicts,  but  what  is  worse,  probably 
could  not  even  count  his  own  naked  toes!  Then  to 
advance  her  easy  title  yet  further,  in  1822  when  the 
Spaniards  were  expelled,  British  thrift  inspired  the 
"King"  to  stretch  his  "Kingdom"  a  few  score  leagues 
down  to  Costa  Rica  so  as  to  include  the  banks  of  the 
San  Juan  river  where  the  canal  would  pass.  In  1841 
San  Juan  del  Norte  was  raided  at  the  mouth  of  the 

13  For  a  full  account  of  these  squalid  savages  and  their  disgusting 
habits  and  modes  of  living,  see  the  account  given  by  E.  G.  Squier,  the 
well-known  traveler  and  author,  in  his  "  Nicaragua  and  Its  People " 
(i860),  p.  39  et  seq. 
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river,  and  in  January,  1847,  the  puppet  "King"  no- 
tified Nicaragua  of  his  purpose  to  "re-assume  his 
lawful  control"  over  San  Juan  itself;  and  accord- 
ingly early  in  that  year,  the  British  seized  the  town, 
and  called  it  Greytown.  Next,  a  new  treaty  was 
made  with  Nicaragua  recognizing  the  usurpation. 
This  aroused  great  excitement  in  the  United  States, 
where  it  was  deemed  a  blow  both  against  the  Monroe 
Doctrine  and  the  American  control  of  the  Canal. 

Van  Hise,  President  Polk's  representative  at  Nic- 
aragua, acting  contrary  to  his  instructions,  and  from 
motives  of  private  gain,  had  stirred  up  an  imbroglio 
by  securing  from  that  state  valuable  concessions  to- 
gether with  the  right  to  fortify  the  canal, — the  United 
States  to  guarantee  all  territory  claimed  by  Nica- 
ragua. This  action  if  ratified,  meant  war  with  Eng- 
land. Secretary  Clayton  substituted  a  milder  treaty 
with  Nicaragua  which,  following  the  unbroken 
course  of  the  government  in  the  matter,  asked  only  a 
right  of  way  and  privileges  in  common  with  other 
nations.  A  mutual  suspicion  was  felt  by  England 
and  America  that  each  designed  to  secure  an  ex- 
clusive control  of  the  canal  to  the  detriment  of  the 
commerce  of  the  other.  England  sent  Sir  Henry 
Bulwer  as  her  minister  to  settle  the  question,  and 
Secretary  Clayton  had  invited  him  to  a  conference; 
yet  even  at  the  very  moment,  in  January,  1850,  when 
the  Secretary  was  thus  honorably  treating  with  him 
for  a  joint  control  of  the  canal,  the  English  Govern- 
ment sent  an  expedition  to  occupy  an  island  in  the 
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gulf  of  Fonseca,  then  thought  to  be  the  terminus  of 
the  canal  on  the  Pacific;  while  to  checkmate  this 
move,  E.  G.  Squier,  the  representative  of  the  United 
States  to  Nicaragua,  secured  the  cession  to  the  United 
States  of  Tigre  Island,  the  nearest  point  to  the  main- 
land, pending  a  formal  treaty.  Whereupon  that 
same  British  expedition  seized  the  island  for  debt! 
The  situation  was  critical,  and  demanded  quick  ac- 
tion upon  the  part  of  the  Secretary,  lest  an  outburst 
of  just  national  indignation  should  compel  a  course 
whose  outcome  would  be  bloodshed. 

Secretary  Clayton  drew  a  short  treaty,  comprising 
a  preamble  setting  forth  its  general  purpose,  and 
nine  brief  articles,  simple  and  clear  in  their  state- 
ment, and  fair  and  just  in  their  operation,  in  which 
each  nation  disclaimed  all  right  to  exclusive  control 
of  the  canal,  and  guaranteed  its  neutrality  in  every 
respect,  and  agreed  in  all  ways  to  promote  its  con- 
struction and  security;  and  also  not  to  occupy,  colo- 
nize, or  in  any  way  directly  or  indirectly,  exercise 
any  control  over  any  part  of  Central  America. 

The  Clayton-Bulwer  treaty  after  receiving  in  the 
Senate  the  large  vote  of  42  to  10,  was  signed  July 
4th,  1850;  five  days  thereafter  President  Taylor  un- 
expectedly died,  and  Mr.  Clayton  obtained  the  re- 
lease from  public  cares  which  he  had  long  desired. 
Upon  his  return  to  his  native  state,  a  public  dinner 
was  given  him  in  Wilmington  by  a  large  number  of 
the  foremost  citizens  in  the  State,  and  in  response  to 
some  very  complimentary  sentiments  upon  the  part 
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of  Mr.  Charles  I.  DuPont  and  Judge  Wales,  he  re- 
plied in  an  eloquent  address,  which  after  ably  de- 
fending the  administration's  policy,  he  closed  with 
the  following  words : 

If  there  be  any  one  sentiment  in  my  bosom  more  deeply  seated 
and  more  deeply  cherished  than  all  others,  it  is  that  of  love  and 
veneration  for  the  institutions  which  our  fathers  have  left  us,  and 
for  the  country,  the  whole  country,  covered  and  protected  by  the 
American  Constitution.  There  will  be  no  help  for  me  or  mine 
when  this  Union  shall  be  broken  up;  and  should  that  melancholy 
period  ever  arrive,  I  shall  be  a  wanderer  without  a  home.  I  can 
take  no  part  for  one  section  against  the  other;  to  me  the  preser- 
vation of  the  Union  is  a  matter  of  interest  above  all  others,  and 
if  necessary  I  shall  be  true  to  those  who  sustain  it  to  the  last  of 
my  blood  and  my  breath. 

On  January  6th,  1853,  Senator  Cass,  of  Michigan, 
introduced  into  the  senate  the  subject  of  the  Clayton 
and  Bulwer  treaty,  ostensibly  for  the  purpose  of 
making  a  personal  explanation,  but  in  reality  for  the 
purpose  of  making  political  capital  by  attacking  the 
Whig  party  in  the  person  of  the  late  Secretary  of 
State,  and  his  course  in  relation  to  that  treaty. 
Charges  of  the  gravest  nature  were  made,  charges 
involving  not  only  his  character  as  a  man  of  honor, 
but  as  a  patriot  also ;  and  headed  by  Cass,  aided  and 
abetted  by  Mason  and  Douglas,  a  three  years'  cam- 
paign of  cunning  misrepresentation  and  perversion 
of  the  facts  relative  to  this  treaty's  negotiation  was 
instigated,  mingled  with  a  deal  of  shameful  aspersion 
and  abuse  of  Mr.  Clayton  personally.  Doubtless 
Senator  Cass  and  the  rest  of  the  politicians  thought 
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themselves  safe  in  thus  attacking  Mr.  Clayton,  since 
it  was  known  that  the  Democratic  Senate  in  Dela- 
ware had  refused  to  meet  the  more  numerous  House 
in  joint  session  for  the  purpose  of  electing  a  Senator; 
and  therefore,  they  thought  no  choice  would  be  made. 
But  Cass  and  the  rest  misconceived  the  state-pride 
and  patriotism  of  the  citizens  of  Delaware;  for,  such 
was  the  high  esteem  in  which  he  was  universally 
held  there  as  a  man,  and  so  great  was  their  admira- 
tion for  his  distinguished  services  at  the  national 
capital,  that  upon  learning  of  the  outrage,  both  houses 
of  their  legislature  met  in  joint  session,  and  promptly 
returned  him  to  Washington,  there  to  meet  his  tra- 
ducers  at  the  bar  of  public  opinion.  Especial  praise 
is  due  the  Democrats  in  this  episode,  since  they  really 
held  the  key  to  the  situation,  and,  furthermore,  voted 
for  the  nominee  of  the  Federalists.  It  is  a  unique 
incident  without  a  parallel  in  the  political  history  of 
the  country,  and  highly  creditable  to  all  concerned, 
electors  and  senator. 

On  March  8th,  1853,  Senator  Clayton  fully  vindi- 
cated the  administration  from  the  accusations  of  blun- 
der and  dishonor  preferred  against  it  and  the  Secre- 
tary of  State,  and  conclusively  showed  that  what  for 
partisan  purposes  had  been  denounced  as  a  surrender 
of  American  interests  and  a  diplomatic  Waterloo, 
was  in  truth  a  signal  example  of  skilful  diplomacy, 
whereby  England  had  been  drawn  into  committing 
herself  by  treaty  to  abandon  the  great  advantages 
she  had  secured  in  Central  America  without,  as  she 
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afterwards  to  her  chagrin  discovered,  the  surrender 
really  of  anything  by  the  United  States,  since  by  the 
uniform  policy  of  that  government  in  the  canal  mat- 
ter, neither  exclusive  control  nor  any  territorial  ad- 
vantage or  privilege,  had  ever  been  sought  or  de- 
sired.14 

The  attacks  were  based  upon  Article  1  of  the 
Treaty  which  reads  as  follows : 

The  Governments  of  the  United  States  and  Great  Britain  de- 
clare that  neither  the  one  nor  the  other  will  ever  obtain  or  main- 
tain for  itself  any  exclusive  control  over  the,  said  ship  canal; 
agreeing  that  neither  will  ever  erect,  or  maintain  any  fortifica- 
tions commanding  the  same,  or  in  the  vicinity  thereof,  or  occupy 
or  fortify  or  colonize,  or  assume  or  exercise  any  dominion  over 
Nicaragua,  Costa  Rica,  the  Mosquito  Coast  or  any  part  of 
Central  America.     .     .     .    10 

The  article  concludes  with  a  repetition  of  the  fore- 
going agreement  with  reference  to  "protectorates" 
over  any  part  of  the  countries  described. 

Senator  Cass  made  the  grave  charge  that  Secretary 
Clayton  had  deceived  the  Senate — had  tampered 
with  the  treaty  after  that  body  had  ratified  it,  and 
that,  too,  in  a  way  to  deprive  his  own  country  of  any 

14  The  traditional  American  policy  was  not  one  of  exclusive  control. 
As  late  as  1894  President  Cleveland  disavowed  any  desire  for  exclu- 
sive control.  Our  present  policy  is  a  departure  from  our  previous 
attitude. 

1BEulogiums  on  the  Treaty  were  pronounced  at  the  time  by  such 
men  as  Reverdy  Johnson,  Vice-President  Henry  Wilson,  Senator  J. 
J.  Crittenden,  and  even  Senator  Cass,  in  his  third  and  final  attack  on 
Clayton  admitted  that  the  treaty  "  if  carried  out  in  good  faith  peace- 
ably would  do  the  work  of  the  Monroe  doctrine,  and  free  an  important 
portion  of  our  continent  from  foreign  interference. 
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benefit  therefrom,  and  to  leave  it  at  the  mercy  of 
England.  And  as  if  it  were  not  enough  that  Cass 
had  virtually  charged  the  Secretary  with  treason,  he 
added  insult  to  injury,  by  accusing  him  of  falsehood. 

Six  days  before  the  treaty  was  finally  signed  by 
Secretary  Clayton  and  Sir  Henry  F.  Bulwer,  a  writ- 
ten declaration  was  made  by  the  latter  that  the  words 
"Central  America"  should  not  be  taken  to  include 
this  British  settlement  known  as  "British  Honduras," 
heretofore  described.  This  had  been  the  under- 
standing of  both  parties  from  the  first;  and  it  being, 
moreover,  a  well  settled  geographical  fact  that  Brit- 
ish Honduras  was  not  a  part  of  Central  America, 
the  Secretary  of  course  assented  in  his  counter  dec- 
laration in  writing,  though  he  carefully  abstained 
from  committing  his  Government  to  a  recognition  in 
any  sense  whatever  of  the  title  or  right  of  this  English 
occupancy,  and  also  distinctly  defined  the  words, 
"British  Honduras  and  its  dependencies,"  as  apply- 
ing only  to  this  British  settlement  and  the  small  is- 
lands near  its  coast,  but  not  to  the  State  of  Honduras 
and  the  large  islands  belonging  to  it,  among  which 
was  the  large  island  of  Ruatan;  all  of  which  terri- 
tory England  afterwards  attempted  to  seize  as  a  part 
of  the  original  encroachment  called  "British  Hon- 
duras." 

Cass  pretended  that  this  exclusion  of  British  Hon- 
duras from  the  prohibitions  of  the  treaty,  was  not 
understood  by  himself  and  the  senate  generally  when 
they  voted  upon  the  question,  but  that  the  secretary, 
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in  violation  of  the  constitutional  rights  of  the  senate, 
and  in  treasonable  fraud  upon  them,  had  entered  into 
a  secret  agreement  with  Sir  Henry,  altering  thus  the 
provisions  of  the  treaty  after  its  ratification  by  the 
senate.  All  this  was  utterly  untrue,  as  Secretary 
Clayton  proved  by  the  letter  of  the  venerable  William 
R.  King,  chairman  of  the  Senate  Committee  on  For- 
eign Relations  at  the  time  the  treaty  was  signed  in 
1850,  which  stated  that  the  Senate  perfectly  under- 
stood that  British  Honduras  was  not  included  in  the 
treaty.  Senator  Mangum,  of  North  Carolina,  also 
a  member  of  the  Senate  Committee,  told  Secretary 
Clayton  that  Senator  Webster  and  every  other  mem- 
ber of  the  Committee  understood  the  matter  precisely 
as  did  their  chairman,  Senator  King.  And  yet,  the 
Secretary  was  violently  assailed,  and  accused  by  Sen- 
ator Cass,  of  Michigan;  Mason,  of  Virginia,  and 
Douglas,  of  Illinois,  and  a  few  others;  and  what  is 
more  strange  these  wanton  attacks,  though  flatly  re- 
futed in  every  particular,  were  impudently  renewed 
in  December  of  the  same  year.  Their  party  organs 
everywhere  made  the  most  of  the  charges,  and  rung 
their  changes  from  one  end  of  the  country  to  the 
other.  Cass  owed  Clayton  a  grudge  for  helping  to 
defeat  his  darling  ambition  to  reach  the  White 
House ;  and  his  partisan  press  welcomed  the  opportu- 
nity to  crush  the  Whigs  by  showing  that  their  Secre- 
tary of  State,  through  ignorance  or  disloyalty,  had 
basely  surrendered  the  interests  of  his  country. 
Senator  Clayton's  defense  was  a  brilliant  one.     In 
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his  refutation  of  the  miserable  aspersions  of  his  char- 
acter and  name,  and  his  masterly  disproof  of  the 
misrepresentations  and  mendacity  of  his  assailants, 
he  not  only  showed  himself  a  rare  master  of  fence, 
but  also  displayed  an  amount  and  variety  of  special 
knowledge  concerning  the  minutest  particulars  of  the 
history  and  geography,  ancient  and  modern,  of  the 
countries  under  discussion,  their  changing  bound- 
aries, and  all  the  acts  of  the  English  government 
in  relation  to  them,  together  with  an  equally  accurate 
knowledge  of  the  political  history  of  his  own  coun- 
try, that  was  marvelous,  and  which  completely  dis- 
comfited the  "learned  Thebans,"  as  he  justly  mocked 
the  wiseacres  who  mixed  up  Mexico  and  even  New 
Granada  in  South  America,  as  a  part  of  Central 
America. 

He  tore  the  infamous  charges  against  himself  to 
shreds,  and  fully  exonerated  the  administration  of 
his  friend,  President  Taylor,  demonstrating  that  far 
from  supinely  suffering  these  British  encroachments, 
he  and  his  Secretary  of  State,  had  in  every  possible 
way  opposed  them,  whereas  the  party  of  his  assailants 
was  itself  guilty  of  that  very  want  of  firmness  of 
which  he  was  accused. 

The  exhibition  of  logic,  learning  and  eloquence 
that  poured  forth  like  an  irresistible  torrent  in  these 
various  debates,  enlivened  at  times  by  passages  of 
keen  satire  and  biting  philippic,  constitutes  it  one 
of  the  memorable  episodes  in  our  national  history, 
and  reminds  one  of  some  of  those  brilliant  speeches 
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of  Sheridan  and  Burke  in  the  impeachment  of  War- 
ren Hastings. 

The  purposes  of  the  treaty  were  noble  ones,  world- 
wide in  their  liberality.  This  great  measure  was 
conceived  in  peace  to  promote  life-giving  commerce 
in  place  of  death-giving  war.  The  great  Seward 
spoke  this  lofty  eulogium  upon  it: 

The  first  universal  fact  —  a  fact  indicating  an  ultimate  union 
of  the  nations  —  was  the  Clayton  and  Bulwer  treaty.  It  was  the 
felicitous  good  fortune  of  John  M.  Clayton,  not  more  than  his 
genius  and  ability,  that  enabled  him  to  link  his  own  fame  with 
that  great  and  stupendous  transaction,  and  so  win  for  himself 
the  eternal  gratitude  of  future  generations  not  only  in  his  own 
country  but  throughout  the  great  divisions  of  the  earth.16 

And  yet  after  these  baseless  slanders  of  the  treaty 
and  its  framer  had  been  twice  overwhelmingly  re- 
futed in  the  Senate,  in  January  and  December  of 
1853,  they  were  a  third  time  renewed  by  their  shame- 
less authors  in  1856,  with  if  possible  greater  virulence 
than  ever.  That  the  author  of  a  policy  so  expansive 
in  its  peaceful  philanthropy,  of  an  idea  at  once  so 
original,  liberal,  and  humane,  as  to  elicit  such  glow- 
ing eulogies,  should  for  the  third  time  have  been 
forced  by  partisan  hate  and  jealousy  to  stand,  like  a 
criminal  at  the  bar  of  justice,  in  the  very  forum  that 
had  witnessed  that  policy's  consummation,  and  de- 
fend his  own  reputation,  was  a  spectacle  of  which  the 
American  congress  and  nation,  should  have  been 
heartily  ashamed.  That  such  a  patriotic  service 
should  have  been  thus  repaid,  was  a  disgrace  even  to 
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the  petty  politics  that  made  the  outrage  possible.  In- 
deed, it  was  a  pitiful  sight  to  see  the  distinguished  au- 
thor of  this  great  piece  of  statesmanship,  in  his  old 
age  and  feebleness  returning  to  the  scene  where  he 
had  been  honored,  like  the  great  Columbus  in  chains 
to  the  ingrate  Ferdinand's  Court;  for  he  had  dragged 
himself  out  of  a  sick  bed  to  face  his  implacable  tor- 
mentors for  the  third  and  last  time  in  February,  1856. 

In  a  few  months  thereafter,  his  honored  obsequies 
were  held  in  that  very  Chamber,  and  the  voices  of 
his  calumniators  were  silenced  in  the  flood  of 
merited  eulogies  spoken  by  his  fellow  Senators  over 
his  remains. 

Though  really  in  the  very  prime  of  his  useful 
manhood,  his  health  was  very  poor;  the  sad  losses 
and  sorrows  of  his  domestic  life,  and  the  keen  pain 
of  these  cruel  attacks  upon  his  work  and  reputation, 
had  seriously  undermined  his  strength,  and  in  the 
summer  of  1856,  he  returned  to  Dover  with  the  words 
of  Woolsey  on  his  lips,  "an  old  man,  broken  with 
the  storms  of  state  is  come  to  lay  his  bones  among 
you." 

His  friend  Chief-Justice  Comegys  writes  of  his 
death:  "On  the  ninth  day  of  November,  1856,  on 
the  Lord's  day,  and  while  his  chamber  was  yet  il- 
lumined by  the  glowing  light  of  the  just  departed1 
sun,  John  M.  Clayton  passed  without  pain  or  s-Pgfl 
from  this  world  into  that  other,  whose  realitftsoftB 
neither  doubted  nor  feared,  having  a  faith  neve? 
shaken  in  the  truth  and  necessity  of  the  Christian 
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religion  and  its  assurance  to  the  repentant ;  and  blest, 
furthermore,  with  that  inestimable  treasure  of  mo- 
rality mens  conscia  recti." 

Senator  Clayton  possessed  great  natural  talents,  his 
two-foot  cerebral  circumference  is  evidence  of  that, 
and  the  physical  strength  that  would  have  permitted 
their  exertion  to  the  utmost;  but  the  presence  of  a 
certain  element  of  indolence  in  his  nature,  kept  him 
back  from  that  fierce,  unremitting  toil  which  is  the 
price  of  the  highest  distinction;  he  lacked  the  driv- 
ing wheel  of  ambition.  His  repeated  resignations 
from  the  high  offices  held  by  him,  prove  this — though 
this  lack  was  due  in  part,  perhaps  largely,  to  the  sad 
domestic  afflictions  which  almost  overwhelmed  him 
at  the  very  threshold  of  his  career. 

Fate  decreed  that  his  life  should  be  fragmentary, 
"cabined,  cribbed,  and  confined;"  he  never  seemed 
quite  to  reach  the  open,  where  his  faculties  could 
for  a  due  period  have  untrammeled  play.  Neither 
as  lawyer  nor  judge  could  he  hope  to  find  in  so  re- 
stricted an  arena  as  his  own  state,  any  adequate  field 
for  the  display  of  his  gifts  and  character,  the  issues 
were  too  few  and  trivial;  and  as  a  senator  from  so 
small  and  poor  a  state,  totally  without  weight  in  the 
larger  House  in  congress,  and  therefore  of  no  politi- 
cal significance  whatever,  he  could  not  aspire  to 
national  leadership  or  prominence.  Again,  his  entry 
into  politics  was  at  a  slack-water  time  when  the  de- 
cadent Whig  party  offered  few  opportunities;  his 
senatorial  service  was  broken  by  his  own  act  into 
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brief  periods.  Thus,  in  his  day  in  the  senate  "there 
were  giants  in  the  land,"  and  he  must  measure  his 
stature  with  such  colossal  figures  as  Webster  and 
Clay  in  his  own  party,  Webster  by  his  mighty  intel- 
lect, dominating  all  others  in  debate  and  constitu- 
tional law,  and  Clay,  by  his  superior  genius  for  lead- 
ership controlling  the  actions  of  his  associates.  Fi- 
nally, when  as  Secretary  of  State  he  entered  upon 
what  promised  to  be  a  field  wherein  his  best  powers 
might  be  called  forth,  it  was  soon  closed  to  him  by 
the  death  of  the  President ;  and  his  chief  accomplish- 
ment, the  CI  ay  ton- Bui  we  r  Treaty,  was  rendered 
abortive  by  the  dishonorable  course  of  Great  Britain. 

He  was  indifferent  to  political  honors,  and  totally 
wanting  in  that  hungering  after  the  presidency, 
which  was  a  weakness  of  many  of  his  contemporaries, 
like  Webster  and  Clay,  Cass  and  Douglas,  though  he 
thrice  received  four  unsolicited  votes  in  the  Whig 
Convention  that  nominated  Taylor ;  and  was  offered 
the  nomination  for  the  Vice-Presidency  in  the  Whig 
Convention  at  Harrisburg,  in  December,  1839,  but 
declined  that  honor. 

While  he  was  as  tender  and  gentle  as  a  woman,  he 
was  ruggedly  fearless  and  honest;  his  manners  were 
agreeable,  frank,  genial  and  quite  democratic,  and 
made  him  very  highly  esteemed  and  popular  among 
all  classes  in  congress  and  out;  while  in  his  owe. 
state,  he  was  the  very  idol  of  all  the  people  regard- 
less of  party.  No  public  man  from  that  state  ever 
wielded  the  power  that  for  thirty  years  he  used 


452  JOHN  MIDDLETON  CLAYTON  [1796 

unselfishly  and  for  the  public  good ;  and  no  man  ever 
had  and  kept  the  universal  confidence  of  all  classes 
as  did  John  M.  Clayton. 

To  his  eternal  honor  it  may  be  written  that  unlike 
many  men  high  in  public  station,  he  was  honest  and 
stainless  in  his  private  life,  and  his  public  career  at 
Washington  and  in  his  own  state  is  without  a  blem- 
ish. 

In  the  senate  his  chief  forte  was  discussion  and 
debate  where  his  great  learning  and  versatile  accom- 
plishments made  him  the  peer  of  any  of  the  orators 
who  have  made  that  era  famous,  except  Webster." 
He  was  noted  for  the  extreme  care  with  which  he 
prepared  his  addresses ;  his  custom  of  carrying  his  ex- 
haustive researches  clear  back  to  the  very  origin  of 
the  matter,  reminds  one  of  the  methods  of  Binney 
and  Webster  in  their  famous  Girard  Will  and  Dart- 
mouth College  cases. 

It  was  this  habit  that  discomfited  the  astute  Sir 
Henry  in  the  negotiations  of  the  Clayton-Bulwer 
Treaty;  for  that  diplomat  found  the  Secretary  more 
familiar  with  every  detail  past  and  present  of  the 
dealings  of  Spain  and  England  with  the  Central 
American  States,  more  conversant  with  the  historical 
and  geographical  minutiae  of  the  case,  than  he  was 
himself. 
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THE  best  intellectual  strain  of  older  Massachu- 
setts was  found  in  what  Doctor  Holmes  wittily 
called  "The  Brahmin  Cast."  The  foremost 
men  of  the  time  were  drawn  into  the  ministry,  and 
from  father  to  son,  sometimes  for  several  generations, 
inherited  training  and  natural  ability  combined  to 
make  the  families  of  the  clergy  leaders  of  thought 
and  culture.  Lemuel  Shaw,  the  great  Chief-Justice 
of  Massachusetts,  was  a  member  of  this  favored  class. 
His  grandfather,  John  Shaw,  a  farmer's  son,  a  Bach- 
elor of  Arts  of  Harvard  in  the  year  1729,  was  settled 
as  minister  over  the  South  Parish  of  Bridgewater 
until  his  death  near  the  end  of  the  eighteenth  cen- 
tury. His  son,  Oakes  Shaw,  Bachelor  of  Arts  of 
Harvard  of  the  year  1758,  was  settled,  at  once  upon 
his  ordination,  over  the  West  Precinct  of  Barnstable, 
and  remained  there,  the  guide,  philosopher  and 
friend  of  his  scattered  flock  of  small  farmers,  for 
nearly  fifty  years,  until  his  death  in  1807.  He  was 
a  typical  country  parson,  a  trained  scholar  who  threw 
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his  lot  for  life  among  his  people  and  had  no  greater 
ambition  than  to  be  a  faithful  minister  to  their  spirit- 
ual needs.  While  a  kindly,  good  man,  he  was  firm 
and  tenacious,  not  only  of  the  right,  but  of  what  he 
considered  to  be  his  own  and  his  family's  rights ;  but 
his  occasional  quarrels  with  his  people  as  to  the  pay- 
ment of  his  stipend  did  not  interrupt  the  good  feel- 
ing which  prevailed  in  the  parish.  He  married  Su- 
sanna Hayward,  of  Braintree,  a  woman  of  strong  in- 
tellect, a  capable  manager  and  a  loving  mother  to 
his  children. 

In  the  little  village  of  West  Barnstable,  locally 
called  "Great  Marshes,"  Lemuel  Shaw,  the  second 
son  of  his  father,  was  born,  January  9th,  1781 ;  in  the 
parsonage,  an  old-fashioned,  low-browed  house  with 
a  formal  garden  in  front  stretching  to  the  narrow 
country  road.  The  parsonage,  even  now,  though 
fallen  on  evil  days,  is  encompassed  with  an  air  of 
scholarly  peace.  The  village  itself  had  little  at- 
traction for  a  man  of  learning.  It  was  in  the  midst 
of  a  poor  farming  country,  its  houses  scattered 
among  stony  fields,  and  it  offered  no  intellectual 
companionship  higher  than  that  of  the  master  of 
the  district  school.  To  one  endowed  with  an  his- 
toric imagination  the  church  was  more  attractive. 
It  is  one  of  the  oldest  Separatist  churches  in  the 
world.  The  little  congregation,  gathered  in  the  old 
country  before  the  earliest  immigration,  which 
had  come  over  to  Plymouth,  had  "sat  down"  first 
in  Scituate  under  Lothrop,   and  finally  settled  in 
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Barnstable.  When  in  the  next  century  the  town 
was  divided,  the  ancient  church  became  the  church 
of  the  West  Precinct;  and  it  was  over  this  church, 
as  successor  of  Lothrop  and  the  holy  men,  his  suc- 
cessors, that  Oakes  Shaw  was  settled  for  a  half  cen- 
tury. But  the  men  of  culture,  the  lawyers  and  doc- 
tors, people  of  wealth  and  of  affairs  lived  in  the 
East  Precinct,  where  the  County  Court  House  stood, 
and  where  retired  merchants  and  sea  captains  main- 
tained an  elegant  hospitality.1 

But  while  little  attractive  to  a  home-keeping 
scholar,  the  Great  Marshes  formed  a  most  suitable 
place  for  the  boyhood  of  a  great  lawyer.  The  nat- 
ural surroundings  are  most  attractive.  Within  a 
mile  of  the  parsonage  toward  the  north  lay  the  ocean, 
beyond  a  chain  of  sand-dunes  which  stretched  for 
miles  in  either  direction  along  the  beach ;  inside  the 
dunes  lay  the  miles  of  level  marsh,  from  which  the 
village  took  its  name,  frequented  by  marsh  birds,  and 
cut  by  a  great  tortuous  creek  down  which  one  might 
sail  into  the  great  landlocked  harbor  of  Barnstable. 
On  the  south  lay  the  Nine-Mile  Pond,  a  picturesque 
fresh  water  lake,  dominated  by  one  of  the  highest 
hills  in  three  counties.  The  equable  climate  of  the 
peninsula  encouraged  out-of-door  life,  and  the  boys 

1  The  leading  lawyer  of  the  town  at  the  time  of  Judge  Shaw's  boy- 
hood was  Shearjashub  Bourne.  He,  like  many  learned  counsel  of  his 
day,  maintained  a  sort  of  private  law  school,  having  at  all  times  in  his 
office  three  or  four  young  men  from  all  parts  of  New  England. 
Among  his  pupils  were  Chief-Justice  Jeremiah  Smith  of  New  Hamp- 
shire, Chief-Justice  Prentiss  Mellen  of  Maine,  and  Judge  John  Davis 
of  the  Federal  Court. 
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of  the  village,  adept  in  manly  sports,  grew  up  strong, 
vigorous  and  long-lived.  In  spite  of  the  two  genera- 
tions of  sedentary  scholars  behind  him,  Judge  Shaw 
came  to  have  the  tough  constitution  of  a  country  boy. 

Nor  were  intellectual  advantages  lacking.  Within 
a  stone's  throw  was  the  house  of  James  Otis,  the 
father  of  the  Revolution ;  and  all  about  him,  still  in 
full  intellectual  vigor,  lived  the  men  whose  training 
in  the  political  discussions  of  the  time  had  made  of 
them  statesmen  in  gross.  A  short  four  miles  led  him 
to  the  Court  House,  the  intellectual  center  of  the 
county,  to  which  the  great  judges  of  the  Supreme 
Judicial  Court  came  twice  a  year,  and  where  the 
great  lawyers  of  the  Old  Colony  fought  their  battles 
under  the  critical  observation  of  the  vicinage.  The 
full  bench  of  the  Court  made  its  progress  in  state, 
in  carriages  with  outriders,  in  their  scarlet  robes  and 
wigs,  attended  by  the  High  Sheriff;  and  this  gor- 
geous cavalcade  passed  under  the  boy's  eyes  in  each 
direction  every  term  of  court.  Small  wonder  that 
many  boys  of  the  neighborhood  were  fired  with  a  pas- 
sion for  the  law. 

In  this  environment  Lemuel  Shaw  grew  up,  taught 
by  his  father,  until  he  was  sent  to  be  finally  prepared 
for  college,  to  a  school  in  Braintree,  his  mother's 
old  home.  There  he  was  fitted,  and  he  was  admitted 
to  Harvard  in  August,  1796. 

Of  his  college  career  there  is  not  much  record. 
He  appears  to  have  had  the  ordinary  life  of  an  un- 
dergraduate of  his  day,  with  lessons  in  the  ancient 
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languages  and  mathematics  (not  to  speak  of  train- 
ing under  a  dancing  master),  with  a  modicum  of 
fun,  a  sufficient  number  of  venial  breaches  of  the 
rules,  and  a  reasonable  success  in  scholarship.  He 
was  elected  to  the  Phi  Beta  Kappa,  and  at  gradua- 
tion he  was  assigned  a  part  in  a  Greek  dialogue. 
He  graduated  A.  B.  in  1800,  at  an  age  when  the  youth 
of  the  present  day  are  entering  college.  During  his 
college  course  he  taught  district  school,  "boarding 
around,"  and  after  graduation  he  spent  a  year  as 
usher  at  the  South  Reading  School  in  Boston.  The 
work  of  a  school  teacher  was  far  from  congenial  to 
him ;  but  there  can  be  no  doubt  that  the  discipline  of 
teaching  was  of  the  greatest  service  in  maturing  his 
mind  and  fitting  it  for  the  study  of  his  profession. 
During  this  year  of  teaching,  as  throughout  his  col- 
lege course,  he  found  in  his  uncle's  house  a  hospitable 
second  home.  This  uncle,  Doctor  Hayward,  a  noted 
man  of  his  time,  lived  in  a  house  set  in  a  spacious 
garden  at  what  was  then  the  fashionable  South  End ; 
the  street  which  runs  through  what  was  once  his 
garden  is  named  for  him,  Hayward  Place.  Here 
young  Shaw  was  received  into  the  best  Boston  society 
and  made  agreeable  acquaintances  and  useful  con- 
nections. 

After  his  intellectual  wander-year  as  usher  in  a 
public  school,  Shaw  was  met  with  the  eternal  prob- 
lem of  youth :  the  choice  of  an  occupation.  He  had 
been  destined  by  inherited  tradition  and  his  mother's 
hopes,  to  the  ministry,  and  a  deep  religious  feeling 
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which  had  survived  the  trying  period  of  his  entrance 
into  life  led  him  seriously  to  consider  that  profes- 
sion. Whether  the  current  Boston  philosophy, 
called  liberal  religion,  to  which  he  afterwards  gave 
his  adherence,  was  already  molding  his  ideas  and 
disinclining  him  to  devote  his  life  to  theology,  or 
whether  his  early  life  had  fixed  in  his  mind  a  strong 
bent  for  the  law,  he  at  last  chose  law  as  his  profes- 
sion. His  mother,  like  all  good  mothers,  yielded 
gracefully  to  the  inevitable,  assuring  him  that  "I 
could  name  several  that  took  upon  them  the  sacred 
profession  of  divinity,  their  profession  so  far  from 
regulating  their  conduct  that  their  conduct  would 
have  disgraced  a  Hottentot.  Others  we  have  seen  in 
various  professions  who  have  been  an  ornament  to 
the  Christian  religion.  .  .  .  Our  country  is  very 
extensive;  there  is  ample  space  for  all  good  men  of 
every  profession." 

The  mother  was  right.  That  strong  sense  of  rea- 
sonable order,  that  respect  for  justice  and  right,  that 
reverence  for  a  fixed  principle  of  good  beyond  one's 
power  to  change  which  are  the  chief  elements  of  true 
and  deep  religious  feeling,  form  the  moral  qualifica- 
tions for  great  expounders  of  the  law;  and  that  strong 
and  vigorous  mind,  that  toughness  and  keenness  of 
mental  fibre  which  formed  the  mental  equipment  of 
the  great  Puritan  theologians,  is  turned  with  quite  as 
good  results  for  the  world  into  an  investigation  of 
problems  of  applied  right  as  into  religious  dogma. 

The  young  man  had  been  greatly  drawn  to  litera- 
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ture  and  philosophy  and  in  his  life  in  Boston  had 
made  friends  with  kindred  tastes.  He  now  entered 
the  law  office  of  a  young  barrister  named  Everett, 
whose  fame  was  already  rather  literary  than  legal. 
Mr.  Everett  soon  removed  to  Amherst,  a  small  town 
in  southern  New  Hampshire,  and  young  Shaw  ac- 
companied him  there,  completed  his  preparation  for 
the  bar,  and  was  admitted  there  to  practice,  at  the 
age  of  twenty-three,  September,  1804.  A  month 
later  he  was  admitted  to  the  bar  of  Plymouth 
County,  Massachusetts;  and  it  has  been  noted  as  a 
singular  coincidence  that  the  series  of  Massachusetts 
iReports  begins  with  this  year. 

The  fixing  of  a  place  in  which  to  settle  down  for 
life  was  then,  as  now,  a  difficult  problem  for  a  young 
man.  After  considerable  doubt,  Shaw  started  out  in 
Boston,  and  after  a  few  months  shared  an  office  with 
Selfridge,  who  the  next  year  was  principal  in  a  fa- 
mous murder  trial. 

During  the  years,  in  which  his  practice  was 
steadily  increasing,  Shaw  devoted  his  time  and  his 
talents  to  public  service.  His  first  election  to  office 
was  to  the  House  of  Representatives,  seven  years  after 
he  began  the  practice  of  law  and  when  he  was  thirty 
years  of  age;  and  he  represented  the  town  and  city 
of  Boston  in  the  House  in  the  years  181 1  to  181 5, 
18 19,  and  1829.  He  was  elected  to  the  Senate  in 
1821  and  1822.  He  was  a  member  of  the  Constitu- 
tional Convention  of  1820.  His  public  service  was 
not  confined  to  State  offices.     He  was  a  Selectman 
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of  the  Town  of  Boston  in  1820,  a  fireward  from  1818 
to  1 821,  and  a  member  of  the  School  Committee  in 
1821,  1822,  and  1827  to  1831. 

His  chief  public  service  during  this  time,  whether 
in  the  State  or  the  Town  government,  was  undoubt- 
edly in  connection  with  the  adoption  of  a  city  charter 
for  the  Town  of  Boston.  Several  attempts  had  been 
made  to  change  the  form  of  government  of  the  town, 
without  success ;  and  indeed  the  language  of  the  Con- 
stitution seemed  to  forbid  such  a  change.  The  op- 
portunity to  secure  it  arrived  in  1820.  In  that  year 
the  division  of  the  commonwealth  by  the  admission 
of  Maine  as  a  separate  state  led  to  the  calling  of  a 
Convention  for  proposing  amendments  to  the  Consti- 
tution, and  Shaw  was  elected  a  member  of  it.  He 
had  served  several  years  in  the  House  of  Representa- 
tives and  in  offices  of  the  Town,  and  had  just  com- 
pleted a  term  of  office  as  selectman.  His  familiarity 
with  the  government  of  both  the  State  and  the  Town 
made  him  a  fit  person  to  secure  the  adoption  of  an 
amendment  permitting  the  incorporation  of  cities; 
and  he  bore  the  brunt  of  the  contest.  He  made  the 
principal  speech  in  favor  of  the  proposed  amendment. 
The  amendment  passed  the  Convention  and  was  fi- 
nally approved  by  the  people  of  the  commonwealth 
by  a  narrow  majority  of  62 ;  the  majority  against  it  in 
the  whole  state,  outside  of  Boston,  being  about  2,400. 
The  town  thereupon  appointed  a  committee  of  which 
Shaw  was  chairman  to  draw  up  a  city  charter;  and 
he  had  the  largest  share  in  drawing  it  up.    This 
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charter  being  submitted  to  the  General  Court  was 
referred  to  a  committee  of  which  he,  being  then  a 
senator  from  Suffolk  County,  was  a  member,  favor- 
ably reported,  and  passed.  He  describes  his  own 
share  in  this  work,  in  his  life  prepared  for  the  records 
of  his  college  class,  as  follows : 

Was  of  the  Committee  of  the  town  upon  the  subject  of  adopt- 
ing a  City  Government,  drew  up  a  plan  of  city  government,  em- 
bodied the  same  in  the  form  of  a  report  to  the  town  (and  ac- 
cepted), and  drew  the  Act  of  Incorporation,  passed  in  February, 
1822. 

Well  might  Judge  Thomas  say  of  him,  "he  was, 
in  a  sense,  conditor  urbis." 

Since  his  time,  city  charters  have  been  drawn  up  in 
the  United  States  by  hundreds  and  thousands;  but 
the  work  of  the  framers  of  the  first  Boston  Charter 
was  almost  unprecedented.  Connecticut  had,  to  be 
sure,  granted  city  charters  with  liberal  hand ;  but  her 
example  was  merely  to  be  avoided.  New  York, 
Philadelphia  and  Charlestown  were  chartered,  and 
perhaps  other  cities.  Their  charters  were  based  on 
the  English  model.  It  remained  for  Shaw  and  his 
associates  to  invent  a  form  of  municipal  government, 
the  growth  of  purely  American  conditions,  which  has 
formed  the  model  for  modern  American  cities ;  and 
it  has  proved  entirely  successful  when  applied  to  the 
small  city  for  which  it  was  first  provided.  The  city 
government  was  developed  directly  from  that  of  the 
town,  as  it  had  been  administered  in  Boston  for  the 
last  twenty  or  thirty  years.     The  Board  of  Selectmen 
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became  the  Board  of  Aldermen,  the  Chairman  be- 
ing designated  as  Mayor.  The  small  remnant  of 
citizens — usually  the  same  individuals — who  habitu- 
ally attended  the  frequent  town  meetings  were  suc- 
ceeded by  a  Common  Council.  The  aldermen,  like 
the  selectmen,  were  chosen  from  the  whole  city,  the 
common  council  were  selected  by  the  voters  of  each 
ward. 

Besides  these  services  in  connection  with  the  city 
government  of  Boston,  Shaw  performed  other  dis- 
tinguished services  while  in  the  legislature.  The 
most  prominent  of  these  was  his  work  in  connection 
with  the  impeachment  of  Judge  Prescott  for  taking 
illegal  fees.  He  was  one  of  the  managers  of  the 
impeachment  on  the  part  of  the  House  of  Repre- 
sentatives, and  was  selected  to  deliver  the  final  argu- 
ment for  the  prosecution,  in  reply  to  Webster  for  the 
defense.  While  in  the  legislature  he  drew  up  an 
elaborate  report  concerning  the  lands  of  the  United 
States,  advocating  the  distribution  of  them,  in  part, 
to  the  old  states  for  purposes  of  education,  as  well  as 
to  the  new  states  in  which  they  lie.  He  was  one  of 
the  commissioners  to  arrange  and  publish  the  laws 
of  the  commonwealth,  and  as  such  prepared  the 
edition  which  remained  the  standard  until  the  gen- 
eral revision  of  1836. 

While  he  was  still  a  law-student  at  Amherst,  Shaw 
became  engaged  to  be  married  to  a  daughter  of  Ma- 
jor Thomas  Melville,  a  prominent  citizen  of  Boston ; 
but  the  death  of  the  lady  put  an  end  to  the  engage- 
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ment  before  the  time  of  marriage  arrived.2  Al- 
though he  took  a  willing  part  in  the  social  affairs  of 
Boston,  it  was  many  years  before  Shaw's  affections 
again  became  engaged.  In  18 18,  at  the  age  of  37, 
he  married  Elizabeth  Knapp,  the  daughter  of  Jo- 
siah  Knapp,  of  Boston.  By  her  he  had  two  chil- 
dren: John  Oakes,  who  became  a  prosperous  man 
of  affairs,  and  died  in  1902,  leaving  a  son  and  daugh- 
ter, and  Elizabeth,  who  afterwards  married  Herman 
Melville.  His  first  wife  died  in  1822.  Five  years 
later,  he  married  Hope  Savage,  daughter  of  Doctor 
Samuel  Savage,  of  Barnstable.  By  her  he  had  two 
sons,  Lemuel  and  Samuel  Savage.  Both  became 
lawyers ;  Lemuel  died  in  1884.  His  second  wife  sur- 
vived him,  dying  in  1879. 

Shaw's  progress  at  the  bar  was  not  rapid  at  first. 
He  was  busy,  as  he  said,  from  the  time  that  he  en- 
tered Self  ridge's  office;  but  Self  ridge,  immediately 
after  his  acquittal  for  murder,  went  to  New  York 
for  several  years,  leaving  Shaw  alone  again.  This 
was  no  doubt  the  period  of  his  life  of  which  Chief- 
Justice  Bigelow  in  his  Eulogy  said : 

In  early  life,  before  professional  avocations  engrossed  his  time, 
he  was  a  profound  student  of  the  old  authors.  He  drank  deep 
at  the  fountains  of  the  law,  and  there  filled  his  mind  with  an 
abundant  learning. 

He  was  admitted  to  the  bar  of  the  Supreme  Ju- 


2  The   two   families   remained   on  terms   of   intimacy   during   Judge 
Shaw's  life.     Miss  Shaw,  the  Judge's  only  daughter,  married  Herman 
Melville,  the  author,  who  was  a  grandson  of  Major  Melville. 
30 
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dicial  Court  as  an  Attorney  in  1807,  and  as  Counsel- 
lor soon  after.  His  first  case  in  the  Supreme  Court 
was  argued  and  lost  in  18 10,  when  he  was  thirty 
years  old;  and  for  more  than  ten  years,  judging  by 
the  inf requency  with  which  his  name  is  found  in  the 
reports,  the  amount  of  litigation  in  which  he  was 
engaged  was  small.3  This,  of  course,  does  not  indi- 
cate a  small  practice.  He  was  chiefly  concerned 
with  commercial  clients,  and  his  greatest  service,  no 
doubt,  consisted  in  advice  which  enabled  them  to 
avoid  litigation.  One  of  his  earliest  clients,  the  New 
England  Bank,  of  which  he  was  a  director  from  1813, 
though  engaged  in  a  large  business,  appears  to  have 
kept  out  of  litigation  altogether.  But  at  any  rate  his 
business  was  not  so  engrossing  as  to  prevent  his  being 
employed  in  public  life  most  of  the  time  from  181 1 
to  1823.  At  about  the  time  he  temporarily  left  the 
public  service  he  seems  to  have  had  a  great  access 
of  business;  whether  this  was  a  cause  or  a  conse^ 
quence  cannot  be  determined;  it  is  perhaps  signifi- 
cant that  he  declined  to  go  to  congress.  During  the 
last  seven  years  of  his  practice  his  business  increased 
very  rapidly.  In  a  bar  which  included  Dexter,  Sul- 
livan, Prescott,  Webster,  Curtis,  and  Fletcher,  per- 
haps as  great  lawyers  as  ever  met  in  a  single  small 
city  in  this  country,  he  stood  among  them  at  the 

8  For  the  six  years  from  1810  to  1816  he  appeared  in  the  Supreme 
Court  but  five  times;  for  the  eight  years  from  1816  to  1823,  eighteen 
times;  the  three  years,  1824  to  1826,  ten  times;  the  four  years,  1827  to 
1830  fifty-two  times,  not  to  count  several  cases  which  his  partner  ar- 
gued alone. 
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very  top.  His  venerable  classmate,  Samuel  Swett, 
said  of  him  at  the  time  of  his  retirement  that:  "At 
the  bar  he  achieved  the  highest  reputation ;  and  as  a 
referee  probably  no  other  one  in  the  city  decided  so 
many  difficult  and  important  cases."  Webster  told 
Harvey  that  Shaw's  practice  in  1830  yielded  $15,- 
000  to  $20,000  a  year,  which  was  just  about  Webster's 
own  professional  income  at  that  time  in  his  best 
years.  The  amount  may  perhaps  have  been  exag- 
gerated; but  Shaw  himself  said  that  the  acceptance 
of  the  office  of  Chief-Justice  involved  pecuniary  sac- 
rifices, and  though  he  anticipated  a  falling  off  of  his 
professional  income  as  he  grew  older,  he  nevertheless 
reckoned,  later  in  life,  that  if  he  had  remained  at 
the  bar  his  income  would  have  been  more  than 
doubled.  This  certainly  indicates  a  large  and  lu- 
crative practice,  and  explains  the  unprecedented  ac- 
tion of  Governor  Lincoln  in  taking  a  comparatively 
young  lawyer  directly  from  the  bar  for  the  highest 
judicial  position  in  the  state. 

The  apparently  rapid  increase  of  Shaw's  business 
during  the  last  eight  or  ten  years  of  his  practice  in- 
dicates, of  course,  that,  as  often  happens,  he  sud- 
denly "arrived"  as  a  lawyer.  But  there  is  perhaps 
an  explanation  of  this  sudden  access  of  business  in 
Shaw's  connection  with  Sidney  Bartlett.  Bartlett, 
after  graduating  from  Harvard  in  18 18,  at  once  en- 
tered Shaw's  office,  and  upon  his  admission  to  the 
bar  the  two  formed  a  partnership  which  lasted  until 
Shaw's  elevation  to  the  bench.     Bartlett,  from  the 
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very  beginning,  took  a  commanding  place  at  the  bar, 
and  for  a  generation  before  his  death  was  its  ac- 
knowledged leader.     His  peculiar  excellence  lay  in 
his  careful  and  exhaustive  preparation  of  his  cases. 
Bartlett  "was  careful  of  the  most  minute  details, 
leaving  no  loose  threads,  no  matters  superficially  ex- 
amined."    "Entering  upon  practice  early  and  having 
a  great  deal  to  do  from  the  very  first,  he  studied  his 
cases  until  they  were  threadbare.    No  point  was 
omitted.    Nothing  was  overlooked."     Such  a  junior 
was  well   calculated   to  supplement   Shaw,   and   a 
stronger  combination  of  minds  has  seldom  existed. 
Shaw  had  genius ;  he  could  arrive  by  instinct  at  the 
right  of  a  case,  could  see  the  exact  point  involved, 
and  its  bearing  on  the  law  generally.     But  he  was 
often  careless  and  even  impatient  of  mere  authority. 
He  was  as  able  as  the  most  learned  lawyer  to  in- 
vestigate the  history  of  a  doctrine,  and  to  make  an 
exhaustive  collection  of  authorities;  but  ordinarily 
when  the  legal  principle  was  clear  in  his  mind,  he 
could  not  bring  himself  to  the  drudgery  involved 
in  such  a  course.     While  a  vast  worker,  he  was,  as 
he  himself  said  more  than  once,  beset  with  tempta- 
tion to  procrastinate  when  tasks  that  seemed  useless 
and  uninteresting  were  presented  to  him.     More  than 
once,  when  he  had  argued  a  losing  case,  the  Court 
complimented  the  force  and  ingenuity  of  his  argu- 
ment, but  pointed  out  the  fact  that  the  authorities 
were  against  him.     For  instance,  in  an  insurance  case 
in  the  year  1817,  when  he  had  been  pointing  out  un- 
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successfully  the  obvious  injustice  of  the  position  taken 
on  the  other  side,  the  Court  remarked  that  the  conten- 
tion "has  been  urged  by  the  counsel  for  the  plaintiffs 
with  as  much  force  as  zeal  and  eloquence  without  au- 
thority can  give."  Bartlett,  careful,  patient,  pains- 
taking, allowing  no  shred  of  authority  to  escape  his 
notice,  could  provide  Shaw  with  the  material  he 
needed  to  fortify  his  arguments,  and  could  spur  him 
on  to  action.  After  he  became  chief-justice  the 
briefs  and  arguments  of  counsel  performed  the  same 
useful  function;  but  in  the  last  years  of  his  practice 
it  is  no  wonder  if,  as  may  have  been  the  case,  the 
help  of  his  young  partner  made  the  great  lawyer  sud- 
denly a  successful  one. 

The  whole  course  of  Shaw's  life  was  changed  in 
July,  1830.  Chief-Justice  Isaac  Parker  died  sud- 
denly during  that  month,  and  when  the  time  came 
for  filling  the  vacancy  Governor  Lincoln,  himself  a 
lawyer  who  had  left  the  Supreme  Bench  on  his  elec- 
tion as  Governor  five  years  before,  tendered  the  office 
to  Shaw.  Many  years  later  a  number  of  prominent 
lawyers,  among  others  Webster,  claimed  to  have  sug- 
gested his  name  to  Lincoln.  Whether  the  Governor 
made  the  appointment  of  his  own  motion,  or  whether 
it  was  suggested  by  another,  it  is  certain  that  from 
the  first  he  looked  upon  Shaw  as  by  far  the  best  man 
in  the  commonwealth  to  take  the  position,  and  he 
commissioned  Webster,  then  at  the  height  of  his 
power  and  reputation,  to  persuade  Shaw  to  ac- 
cept.   Webster    went    to    Shaw    and    found    him 
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greatly  troubled.  The  acceptance  of  the  office 
meant  a  change  of  work  at  the  age  of  fifty,  the  aban- 
donment of  a  practice  in  which  he  had  already  at- 
tained success.  It  meant  turning  his  back  on  wealth 
for  himself  and  the  family  he  loved,  and  all  this  for 
the  sake  of  an  office  in  the  work  of  which  he  might 
fail  to  attain  success.  In  the  course  of  his  considera- 
tion of  the  question  he  carefully  set  down  the  reasons 
for  and  against  acceptance,  reasons  which  are  worth 
quoting,  both  for  their  own  wisdom  and  as  an  in- 
dication of  the  working  of  Shaw's  mind.4 

MEMORANDUM. 

Whether  I  shall  accept  the  appointment  of  Judge. 

Against  it :  — 

I  shall  in  some  measure  sacrifice  ease  and  independence;  it  will 
be  more  laborious.  I  shall  lose  something  in  part  of  present 
emolument.  I  shall  be  more  absent  from  my  family  at  a  time 
when  my  presence  might  be  useful  to  my  children.  I  shall  miss 
the  opportunity  of  travelling,  of  making  tours  and  journeys,  and 
be  confined  principally  to  the  pale  of  the  Commonwealth. 

In  favor:  — 

Although  I  shall  have  a  good  deal  of  labor  I  do  not  know  that 
it  is  more  irksome  —  in  many  respects  it  is  less  so  —  than  that 
of  the  Bar.  There  will  be  considerable  intervals  of  leisure.  Al- 
though the  emolument  will  not  be  so  great  as  that  which  I  have 
been  receiving,  yet  it  is  more  regular,  permanent,  and  secure. 

At  fifty  the  labors  of  the  Bar  begin  to  become  irksome,  and 
many  a  man  who  has  in  early  life  enjoyed  a  full  practice  is  apt 
to  decline  after  that  period. 

The  situation  is  a  highly  honorable  and  useful  one,  which,  if 

*From  the  Memoir  by  his  son,  Samuel  S.  Shaw. 
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the  duties  of  it  are  ably  and  acceptably  discharged,  will  lay  the 
foundation  of  an  honorable  lasting  name. 

The  above  "  if  "  is  with  me  the  great  cause  of  apprehension  and 
alarm. 

Upon  this  I  confess  I  am  influenced  more  by  the  judgment  of 
others  than  by  my  own.  I  am  conscious  that  I  cannot  thus  dis- 
charge the  duties;  they  assure  me  that  I  can.  I  have  only  one 
consolation,  that  I  have  often  thought  the  same  in  regard  to  other 
arduous  undertakings  and  yet  upon  trial  have  found  my  strength 
equal  to  the  occasion.  If  I  undertake  this  great  office,  God  grant 
it  may  be  so  here. 

On  the  whole  he  was  inclined  to  refuse  the  office, 
but  Webster  spoke  powerfully  and  induced  him  to 
delay  a  final  conclusion,  and  at  last  Shaw  reluctantly 
accepted  the  tender.  He  was  commissioned  Chief- 
Justice  August  30th,  1830,  and  took  his  seat  on  the 
bench  early  in  the  following  month.  He  was,  with 
the  exception  of  Theophilus  Parsons,  the  only  Chief- 
Justice  of  Massachusetts  from  the  Revolution  to  the 
present  day  appointed  directly  from  the  bar. 

The  appointment  was  received  with  unanimous  fa- 
vor by  the  profession,  as  well  as  by  the  people  of 
the  state  in  general ;  and  from  the  time  he  took  his 
seat  on  the  bench  he  obtained  a  commanding  place 
both  among  his  colleagues  and  at  the  bar,  and  his 
reputation  rapidly  increased  throughout  the  country 
and  in  England.  He  gave  to  everyone  an  impression 
of  strength,  learning,  fairness  and  good  sense.  His 
powerful  frame,  tall  and  commanding,  enabled  him 
through  his  long  life  to  do  a  vast  amount  of  work, 
and  this  power  he  retained  up  to  the  very  day  of  his 
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death.  His  face  expressed  not  merely  physical  but 
mental  strength,  and  at  once  commanded  attention 
and  respect  for  his  words.  His  learning  was  wide 
as  well  as  deep.  He  was  not  merely  a  well-read 
lawyer,  but  a  scholar  in  many  other  lines.  The  train- 
ing of  all  his  life  fitted  him  for  the  position  he  had 
come  to  hold.  The  literary  skill  which  he  attained 
in  youth,  the  political  insight  of  his  years  of  public 
service,  the  gradual  enlargement  of  his  circle  of 
clients  at  the  bar  had  given  him  a  mind  able  to  deal 
with  the  great  political  and  economic  problems 
which  from  the  time  of  his  first  taking  his  seat  upon 
the  bench  were  presenting  themselves  for  decision, 
and  enabled  him  to  persuade  students  of  law  that, 
in  settling  these  problems,  he  was  settling  them  wisely 
and  well. 

Throughout  his  life  on  the  bench  he  was  no  re- 
specter of  persons.  The  young  lawyer,  without  ac- 
quaintance or  reputation,  was  sure  of  as  patient  and 
fair  a  hearing  as  the  leader  of  the  bar,  and  patience 
and  fairness  were  given  freely  to  counsel  in  every 
case  argued  before  him.  He  was  anxious,  before  ex- 
pressing any  opinion,  to  hear  a  full  statement  of  the 
case,  and  a  thorough  argument  of  all  the  points  of 
law  arising  in  it.  This  desire  for  full  and  fair  argu- 
ment sometimes  led  to  a  delay  in  the  decision  of  cases 
for  which  he  was  often  criticised,  but  he  always  used 
delay  as  a  handmaid,  not  an  enemy  of  justice.  He 
hesitated  to  decide,  not  because  he  distrusted  his  own 
opinion,  but  because  he  desired  to  be  certain  that  all 
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parties  had  been  fairly  heard.  He  had  no  pride  of 
opinion;  although  he  was  firm,  and  some  people 
would  say  obstinate,  in  adhering  to  his  views  once 
formed,  it  was  because  he  felt  that  when  his  opinion 
was  formed  after  a  full  consideration,  fairness  re- 
quired that  he  should  not  hesitate  or  change. 

The  impartiality  of  the  Judiciary  was,  in  fact,  one 
of  the  matters  which  was  nearest  his  heart.  The 
history  of  Massachusetts,  in  which  he  was  deeply 
read,  taught  him  the  importance  of  insisting  upon  it. 
After  an  experience  with  judges  appointed  and  paid 
by  the  crown,  Massachusetts  had  determined,  at  the 
time  of  adopting  the  Constitution,  and  before,  that 
it  was  of  the  utmost  need  that  her  judges  should  not 
be  dependent  upon  popular  favor  either  for  their  ap- 
pointment or  for  their  support,  and  of  this  opinion 
was  Judge  Shaw  during  his  whole  life.  In  1843, 
when  a  legislature  elected  to  carry  out  reforms  re- 
duced the  salaries  of  the  Supreme  Court  Judges,  he 
stepped  forward,  at  the  risk  of  misconception  and 
unpopularity,  to  demand  that  a  Judge's  salary  should 
be  maintained  during  his  incumbency  of  the  office, 
and  at  the  end  of  the  year  his  view  prevailed.  It 
was  largely  his  influence  which  preserved  Massachu- 
setts from  an  elective  judiciary,  at  the  time  when 
the  rage  for  electing  judges  by  popular  vote  was 
sweeping  through  the  country.  The  constitutional 
convention  of  1853,  in  spite  of  the  wise  arguments 
of  Choate  and  others  to  the  contrary,  recommended 
that  judges  should  be  elected  by  popular  vote,  but 
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this  article  was  rejected  by  the  people,  largely,  it  is 
said,  because  of  Judge  Shaw's  popularity  and  the 
perfect  confidence  felt  in  him  and  his  court  by  the 
people  of  the  state.  To  the  very  close  of  his  life 
the  independence  of  the  judges  remained  a  subject 
of  anxious  thought.  In  his  farewell  address  to  the 
bar,  at  the  time  of  his  resignation,  he  said: 

Above  all  let  us  be  careful  how  we  disparage  the  wisdom  of  our 
fathers  in  providing  for  the  appointment  to  the  judicial  office,  in 
fixing  the  tenure  of  office  and  making  judges  as  free,  impartial 
and  independent  as  the  lot  of  humanity  will  admit.  Let  no 
plausible  or  delusive  hope  of  obtaining  a  larger  liberty,  let  not  the 
example  of  any  other  state  lead  you  in  this  matter  to  desert  your 
own  solid  ground  until  cautious  reason,  or  the  well  tried  ex- 
periments of  others  shall  have  demonstrated  the  establishment  of 
a  Judiciary  wiser  and  more  solid  than  our  own. 

Judge  Shaw's  firmness  in  the  right  and  unwilling- 
ness to  be  turned  aside  from  the  path  of  duty  by 
popular  clamor  were  illustrated  in  several  events  of 
his  later  life.  It  was  his  fortune  to  preside  at  the 
trial  of  the  rioters  who  had  destroyed  the  Ursuline 
convent  in  Somerville.  At  a  time  when  anti-catholic 
feeling  was  violent,  a  mob  of  men  had  attacked  and 
burned  a  convent  in  the  town  of  Somerville.  The 
act  was  approved  by  a  great  majority  of  the  people 
at  the  time,  but  the  leaders  were  brought  to  trial  and 
Judge  Shaw,  undeterred  by  popular  clamor,  con- 
ducted the  trial  with  perfect  impartiality.  He  suf- 
fered in  popularity  for  a  while,  but  his  course  was 
eventually  approved  by  everyone.     Again,  later  in 
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his  career,  he  took  a  stand  which  was  contrary  to 
the  prevailing  feeling  of  the  time.  After  the  adop- 
tion of  the  Fugitive  Slave  Law  of  1850,  a  slave  was 
seized  as  a  fugitive  in  Boston  and  carried  before  the 
United  States  Commissioners.  A  writ  of  habeas  cor- 
pus was  asked  from  the  Supreme  Court  to  secure  his 
liberation,  and  Judge  Shaw,  it  was  hoped,  would 
approve  the  arguments  directed  to  showing  that  the 
law  was  unconstitutional.  But  popular  desire,  argu- 
ment, of  strong  counsel  and  his  own  deep  and  abid- 
ing hatred  for  slavery  were  powerless  to  swerve  him 
from  what  he  believed  the  law  required.  As  his 
colleague,  Judge  Thomas,  said,  "The  Chief-Justice 
was  so  simple,  honest,  upright  and  straightforward, 
it  never  occurred  to  him  there  was  any  way  around, 
over,  under  or  through  the  barriers  of  the  Constitu- 
tion— that  is  the  only  apology  that  can  be  made  for 
him.  When  the  passions  of  the  hour  have  subsided, 
when  the  clouds  of  prejudice  have  been  lifted,  and 
reason  re-ascends  the  steps  of  the  throne,  it  will  be 
sufficient."  The  prediction  has  been  realized.  We 
have  come  not  only  to  accept  Judge  Shaw's  opinion 
as  law,  but  his  action  as  just  and  wise. 

Judge  Shaw's  great  interest  in  and  devotion  to 
learning  was  a  large  part  of  his  nature.  In  his  mind 
a  real  knowledge  of  law  must  be  based  upon  a  broad 
cultivation  of  the  mind.  "There  is,"  he  said  at  the 
Harvard  Centennial  Celebration  of  '36,  "a  true  and 
natural  alliance  between  learning  and  jurisprudence, 
highly   favorable,   not   to   say   essential,    to   both." 
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Throughout  his  life  he  was  a  devoted  son  of  his 
University.  Having  taken  his  first  degree  in  1800, 
he  proceeded  Master  of  Arts  in  1803.  He  was  a 
member  of  the  Phi  Beta  Kappa  Society,  and  for 
several  years  its  president;  a  Fellow  of  the  Ameri- 
can Academy;  a  member  of  the  Massachusetts  His- 
torical Society;  a  Doctor  of  Laws  of  Harvard  and 
of  Brown.  He  was  a  Fellow  of  Harvard  College, 
that  is,  a  member  of  the  Corporation,  from  1834  till 
his  death,  and  a  member  of  the  Board  of  Overseers 
(a  most  unusual  combination)  from  1831  to  1853. 
In  these  offices  his  care  was  unremitting,  and  he  de- 
voted himself  until  the  very  week  of  his  death  to  their 
duties.  After  his  death  the  Corporation  expressed 
its  sense  of  his  services  in  these  words : 

We  desire  to  place  on  record  the  expression  of  our  sense  of  the 
great  value  of  his  services  to  the  College,  to  which  for  many  years 
he  has  devoted  so  much  of  his  time  and  care  and  thought;  which 
owes  so  much  to  the  wisdom  of  his  counsels,  and  the  weight  of 
his  character ;  of  whose  interests  he  was  ever  so  watchful  a  guard- 
ian. He  gave  to  her  welfare  an  unremitting  and  affectionate  so- 
licitude, which  no  pressure  of  official  cares,  or  weight  of  years 
or  infirmities,  could  ever  interrupt  or  diminish;  and  it  is  due  to 
his  memory  to  declare  that  he  was  among  the  most  dutiful  and 
devoted,  as  he  was  among  the  most  illustrious  of  her  sons. 

The  Faculty  of  the  College  spoke  in  equally  strong 
terms  of  his  devotion  to  his  Alma  Mater. 

The  clearness  of  his  intellect,  the  wisdom  of  his  counsels,  and 
the  never-ceasing  interest  he  took  in  the  affairs  of  the  University, 
rendered  his  services  of  the  highest  value  and  contributed  largely 
to  the  dignity  and  prosperity  of  the  establishment. 
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In  August,  i860,  Judge  Shaw,  having  been  on  the 
bench  for  thirty  years,  having  entered  his  eightieth 
year,  and  being  oppressed  by  disease,  expressed  his 
desire  to  retire ;  and  having  been  entreated  in  vain  to 
remain  in  office,  he  was  at  length  permitted  to  put 
off  the  cares,  though  to  his  death  he  had  not  suc- 
ceeded in  fully  accomplishing  the  last  duties,  of  his 
office.  His  retirement  was  marked  by  a  wide  out- 
burst of  eulogy  and  regret.  The  county  bars  met  and 
resolved,  and  addresses  were  sent  to  him,  and  he  re- 
plied with  eloquence  and  good  sense.  It  was  per- 
mitted to  him  in  his  lifetime  to  realize  that  those 
best  qualified  to  judge  recognized  him  as  a  great 
man.  He  lived  only  a  few  months  to  enjoy  his  re- 
tirement. He  continued  throughout  the  fall  and 
winter,  preparing  his  last  opinions  for  the  Reporter, 
and  performing  his  duties  as  a  Fellow  of  the  Uni- 
versity; but  he  was  gradually  failing.  His  long- 
standing affliction,  asthma,  grew  worse,  and  an  af- 
fection of  the  heart  developed.  On  the  29th  of 
March,  1861,  his  son  tells  us,  "he  drove  out  to  take 
the  air,  and  was  at  dinner  with  his  family.  Not 
long  after,  the  wandering  of  his  mind  showed  that 
the  change  had  come,  and  after  a  night  of  disturbed 
sleep,  he  passed  away  gently  and  without  suffering, 
on  the  morning  of  the  thirtieth."  Other  details  were 
communicated  to  the  American  Academy  by  his 
classmate,  Swett:  "On  Wednesday  last,  with  his 
characteristic  and  conscientious  sense  of  duty,  when 
really  at  the  point  of  death  from  a  complication  of 
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fatal  diseases,  he  devoted  four  hours  of  severe  and  un- 
interrupted labor  to  prepare  one  of  his  official  opin- 
ions for  the  law  reports,  and  his  exhaustion  hastened 
his  speedy  dissolution.  Early  on  Saturday  morning 
his  physician  was  called  and  found  him  as  his  family 
supposed  asleep  in  his  chair;  but  on  searching  for 
his  pulse,  he  announced  that  he  would  never  wake 
again  on  earth."  So  peacefully  died  a  good  man  and 
a  great  judge. 

Of  the  many  eulogies  and  appreciations  which  fol- 
lowed, perhaps  none  more  justly  sums  up  his  great 
qualities  than  the  Minute  of  the  Harvard  Corpora- 
tion, which  is  spread  upon  their  records : 

The  President  and  Fellows  of  Harvard  College  are  profoundly 
affected  by  the  loss  of  that  great  and  good  man,  a  jurist,  pre- 
eminent among  his  contemporaries  in  the  State  and  the  nation;  a 
scholar,  of  large  and  various  acquirements;  a  magistrate,  whose 
comprehensive  wisdom,  patient  and  untiring  industry,  learning, 
fidelity,  courage,  firmness  and  thorough  love  of  truth  and  justice, 
gave  security  to  all  the  interests  of  this  Commonwealth  and 
strengthened  the  foundations  of  civil  society;  a  citizen,  who  knew 
and  fully  appreciated  the  traditions,  the  usages,  the  institutions, 
and  the  character  of  the  people  of  his  native  State,  to  whose  ser- 
vice he  freely  devoted  the  whole  of  his  great  powers ;  a  patriot  who 
loved  his  country;  a  man,  steadfast  in  adherence  to  principle,  of 
a  tender  and  generous  heart,  and  of  a  spotless  life. 

Judge  Shaw  was  an  accomplished  and  profound 
lawyer;  and  he  was  a  great  judge  not  merely  because 
he  was  a  great  lawyer,  but  above  all  because  he  was 
great  man.  The  merely  great  lawyer  would  make 
his  mark  as  a  judge  at  any  time,  no  matter  what  the 
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questions  that  came  before  his  tribunal ;  but  his  mark 
might  after  all  be  a  rather  faint  one.  A  great  man 
is  the  creature  to  a  large  extent  of  his  time;  he  is 
great  partly  because  he  is  adapted  to  the  time  in 
which  he  lives,  and  can  best  serve  its  needs.  It  was 
in  this  sense  that  Judge  Shaw  was  really  great.  He 
would  have  been  equally  successful  in  any  calling 
in  which  force  of  mind  is  a  considerable  factor. 

The  time  called  for  a  great  man  as  well  as  a  great 
lawyer.  In  a  fair  sense  it  may  be  said  that  modern 
times  began  about  the  time  that  Judge  Shaw  took 
his  seat  on  the  bench.  There  was  more  change  in  the 
life  and  customs  of  the  people  in  the  half  century 
between  1820  and  1870  than  there  was  in  the  three 
centuries  before.  During  this  time  railroads  revolu- 
tionized transportation  and  commerce;  great  manu- 
facturing enterprises  came  into  existence;  the  im- 
portant public  service  companies  were  formed  and 
developed ;  most  of  the  great  modern  inventions  were 
made ;  methods  of  business  were  changed.  The  law 
required  new  development  in  order  to  accommodate 
itself  to  the  change  in  business  and  social  habits. 
This  was  the  work  that  lay  before  the  courts  in  the 
time  that  Shaw  was  Chief-Justice  of  Massachusetts; 
and  more  important  work  than  this,  or  work  the 
bearing  of  which  was  more  direct  upon  the  actual 
life  of  the  people,  has  probably  never  been  presented 
to  a  Judge.  In  England  the  task  was  met  partly  by 
an  enormous  development  of  the  jurisdiction  and 
control  of  equity.     In  several  of  our  states  legisla- 
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tion  was  active.  The  service  of  Judge  Shaw  to  the 
development  of  law  lay  in  his  adaptation  of  the 
common  law  to  the  new  conditions.  It  was  his  task 
to  make  the  technical  law,  as  it  had  been  framed  by 
the  great  lawyers  of  the  middle  ages,  reasonable  and 
free.  In  order  to  meet  the  modern  requirements  it 
had  to  become  more  plastic  and  more  consonant  to 
modern  ideas  of  justice.  Judge  Shaw's  greatness  lay 
in  his  insight  into  the  real  principle  of  things,  and 
in  the  power  of  foresight  by  means  of  which  he 
realized  the  needs  of  the  future,  and  so  stated  legal 
principles  that  they  were  adapted  to  those  needs. 
He  deduced  the  real  meaning  of  the  common  law 
from  its  husk  of  precedent,  and  showed  lawyers  how 
its  principles  might  be  applied  in  a  reasonable  spirit 
to  modern  affairs.  Foresight  and  good  sense  were 
the  striking  characteristics  of  his  great  opinions,  and 
it  was  because  of  these  qualities  that  modern  com- 
mercial law  in  this  country  has  been  so  largely  in- 
fluenced by  the  Massachusetts  decisions  rendered 
during  the  middle  part  of  the  Nineteenth  century. 
As  his  successor,  Chief-Justice  Bigelow,  said  at  the 
time  of  his  death : 

It  was  not  learning,  or  study,  or  research  which  especially  dis- 
tinguished him  as  a  judge.  Others  have  possessed  these  qualities 
to  an  equal  degree.  His  pre-eminence  was  mainly  due  to  his  in- 
tuitive and  comprehensive  knowledge  and  appreciation  of  those 
great  and  unchangeable  principles  of  justice  and  right  which  lie 
at  the  foundation  and  form  the  basis  of  the  common  law. 

One  characteristic  alone  must  be  mentioned  as  un- 
fortunate.    His   manner   to   counsel   was   at  times 
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rough  and  austere.  This  was  not  due  to  an  unkind 
heart  or  a  savage  temper;  it  arose  rather  as  his  col- 
league and  successor  said,  "from  the  preoccupation 
of  his  mind  with  the  weight  of  thought  and  care 
and  responsibility  with  which  it  was  burdened,  and 
which  made  him  at  times  insensible  to  the  manner 
of  his  speech."  He  was  unconscious  that  his  manner 
was  calculated  to  offend  or  wound,  and  if  he  dis- 
covered the  fact  he  felt  the  deepest  regret.  He  is 
not  the  only  man  who,  performing  his  duty  with  zeal 
and  earnestness,  considering  himself  and  his  own 
comfort  not  at  all,  has  failed  to  realize  that  he  was 
lacking  in  consideration  for  others.  It  is  a  defect 
to  be  regretted. 

It  would  be  impossible  to  enumerate,  without  dis- 
cussing them,  his  important  opinions.  The  cases  in 
which  he  wrote  the  opinions  would  fill  twenty  vol- 
umes of  reports;  and  a  considerable  proportion  of 
them  distinctly  influenced  the  law.  Only  a  few  of 
the  most  characteristic  can  be  examined. 

The  burden  of  developing  the  law  as  it  applied  to 
railroads  lay  almost  entirely  on  Judge  Shaw.  His 
service  was  contemporary  with  the  period  during 
which  railroads  were  established.  The  same  num- 
ber of  the  "Columbian  Centinel"  which  chronicled 
his  confirmation  as  Chief-Justice  contained  an  ac- 
count of  the  first  train  run  by  steam  on  the  Baltimore 
and  Ohio  Railroad.  The  great  problems  of  the  oper- 
ation of  railroads  led  to  three  of  his  most  important 
opinions.     The  first  of  these  is  the  case  of  Farwell 

31 
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vs.  Boston  &  Worcester  Railroad,5  in  which  the 
modern  fellow-servant  doctrine  was  first  put  upon 
the  ground  which  has  led  to  its  general  acceptance 
by  all  the  courts  of  common  law.  It  had  already 
been  decided  in  a  rather  obscure  case  in  South  Caro- 
lina that  a  servant  of  the  railroad  was  barred  from 
recovering  damages  for  personal  injuries  suffered  in 
course  of  the  service  by  the  negligence  of  a  fellow 
servant.  That  decision  was  rested  on  an  earlier  Eng- 
lish case  in  which  the  facts  were  relied  upon  to  show 
actual  knowledge  of  the  danger  by  the  injured  party. 
In  the  Farwell  case,  however,  such  knowledge  was 
not  shown.  Judge  Shaw  saw  and  expressed  with 
more  clearness  than  is  usual  in  the  first  expression 
of  a  new  principle,  that  the  fellow  servant  rule  really 
rests  not  upon  any  personal  knowledge  or  negligence 
of  the  plaintiff,  but  upon  the  ground  that  in  entering 
any  employment  a  servant  accepts  the  unknown  and 
unforeseen  risks  which  are  necessarily  incident  to  the 
employment.  So  explained,  the  rule  has  been  uni- 
versally accepted  as  law,  and  while  it  has  been  from 
time  to  time  attacked  by  philanthropists  and  others, 
it  has  stood  the  test  of  time  and  argument. 

The  second  of  the  cases  grew  out  of  the  new  and 
necessary  practice  of  railroads  in  establishing  sta- 
tions for  the  reception  and  delivery  of  freight. 
Earlier  land  carriers  had  delivered  freight  at  the 
warehouse  door  of  the  consignee,  and  this  practice 
continued  to  prevail  to  a  considerable  extent  on  the 

°4  Metcalf's  Reports,  49  (1842). 
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English  railways.  The  practice  in  this  country, 
however,  was  for  consignees  to  call  at  the  stations 
for  their  arriving  freight.  In  Norway  Plains  Com- 
pany vs.  Boston  &  Maine  Railroad6  the  question 
arose  whether  a  railroad  is  responsible  as  a  com- 
mon carrier  for  the  loss  of  goods  without  negligence 
after  they  have  arrived  at  their  destination  and  been 
placed  in  the  freight-house.  Judge  Shaw  held  that 
the  insurance  liability  of  the  carrier  ceases  as 
soon  as  the  goods  are  placed  in  the  freight- 
house  and  are  ready  for  delivery,  because  that  is  the 
end  of  the  carrier's  route.  The  goods  have  been 
brought  to  their  destination  and,  if  the  carrier  con- 
tinues to  hold  them,  he  is  liable  not  as  carrier  but 
as  warehouseman.  Other  views  have  been  held  on 
this  question,  but  the  principle  of  the  Massachusetts 
court  has  prevailed  in  fully  half  the  states  of  this 
country.  The  third  case  is  that  of  the  Common- 
wealth vs.  Temple,  decided  in  1859.7  This  grew 
out  of  the  construction  of  street  railways.  The  de- 
fendant, a  teamster,  drove  on  the  track  of  a  street 
railway  and,  proceeding  at  a  very  slow  rate  of  speed, 
refused  to  turn  out  in  order  that  a  street  car  which 
was  behind  might  pass  him.  There  was  no  statute 
applying  to  the  case;  indeed  the  use  of  street  rail- 
ways was  so  recent  that  no  statute  could  have  been 
passed.  Judge  Shaw  held  that,  while  the  street  rail- 
way had  no  greater  right  on  the  highway  than  any 

«  1  Gray's  Reports,  263  (1854). 
7  14  Gray's  Reports,  69. 
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other  passer,  yet,  as  it  was  confined  to  a  certain  track, 
while  the  teams  could  go  as  well  outside  as  upon  the 
track,  it  was  the  duty  of  the  teamster,  in  order  to 
secure  a  fair  use  of  the  road  to  all  users,  to  turn  out 
and  let  the  car  pass  him.  This  sensible  decision 
settled  throughout  the  country  the  conflicting  rights 
of  street  cars  and  drivers  of  ordinary  vehicles  to  use 
of  the  highway;  and  this,  one  of  the  greatest  monu- 
ments of  pure  legal  reasoning  to  be  found  in  our 
books,  was  delivered  by  a  man  in  the  seventy-eighth 
year  of  his  age.  So  completely  did  Judge  Shaw  re- 
tain his  mental  vigor  to  the  very  end  of  his  life. 

In  passing  upon  other  modern  problems  he  was 
equally  original,  and  profoundly  influenced  the  de- 
velopment of  law.  One  of  the  most  modern  and 
most  important  branches  of  the  law  is  that  which 
regulates  and  controls  public-service  companies. 
We  had  emerged  from  the  later  middle  ages  into 
the  nineteenth  century  with  the  general  belief,  at 
least  in  America,  that  the  only  employments  which 
could  be  called  "public"  and  restrained  were  the 
carriers  and  the  inn-keepers;  and  so  late  as  1862  the 
Courts  of  three  states  held  that  a  gas  company  was  a 
mere  private  corporation,  not  subject  to  control  by 
the  state.  In  the  case  of  Lumbard  vs.  Stearns,  how- 
ever, in  1849  8  Judge  Shaw  held  that  a  water  com- 
pany was  subject  to  the  obligations  of  a  public- 
service  company.  The  supply  of  a  large  number  of 
inhabitants  with  pure  water,  he  said,  is  a  public  pur- 

8  4  Cushing's  Reports,  60. 


1861J  LEMUEL  SHAW  485 

pose ;  by  accepting  the  act  of  incorporation  the  com- 
pany undertakes  to  do  all  the  public  duties  required 
by  it,  and  cannot  capriciously  and  oppressively  re- 
fuse to  supply  an  individual.  This  doctrine,  as  has 
been  seen,  made  its  way  slowly;  in  a  number  of 
states  it  was  for  a  time  unrecognized ;  but  at  last  the 
courts  accepted  the  doctrine  on  Judge  Shaw's  au- 
thority, and  Lumbard  vs.  Stearns  became  a  leading 
case. 

Next  to  the  control  of  public-service  companies, 
the  most  pressing  of  modern  problems  is  probably 
that  which  results  from  modern  industrial  combina- 
tions, like  labor  unions  and  associations  of  employers. 
The  question  whether  a  combination  of  this  sort  is 
actionable  or  punishable  as  a  conspiracy  is  not  yet 
satisfactorily  settled;  but  every  discussion  of  the 
problem  in  this  country  must  be  based  on  Judge 
Shaw's  decision  in  Commonwealth  vs.  Hunt,  in  the 
year  1842.9  He  laid  down  the  proposition  that  a 
business  combination,  though  its  tendency  is  to  im- 
poverish another,  will  not  be  illegal  if  it  is  to  be  car- 
ried on  by  fair  or  honorable  means ;  if  force  or  fraud 
is  to  be  used,  it  is  forbidden.  If  the  object  is  to  be 
accomplished  by  peaceable  coercion,  it  is  illegal  or 
not  according  to  the  lawfulness  of  the  object.  This 
decision  has  been  cited  in  almost  every  American  case 
since  decided  upon  any  question  of  industrial  con- 
spiracy, and  it,  with  the  later  Massachusetts  cases 
which  have  followed  it,  has  profoundly  influenced 

9  4  Metcalf's  Reports,  in. 
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American  law;  indeed,  through  the  later  case  of 
Vegelahn  vs.  Guntner 10  Judge  Shaw's  doctrine  was 
an  important  factor  in  the  settlement  of  the  English 
law  in  the  case  of  Quinn  vs.  Leatham.11 

Another  recently  developed  branch  of  the  law,  the 
importance  of  which  is  due  to  the  extension  of  mod- 
ern commerce,  is  the  Conflict  of  Laws.  To  this  sub- 
ject Judge  Shaw  contributed  several  enlightening 
opinions.  In  Commonwealth  vs.  Chapman12  in 
1848,  he  laid  down  in  the  clearest  terms  the  sources 
of  our  law,  and  the  true  nature  of  our  Common  Law. 
In  Abington  vs.  North  Bridgewater13  he  stated  for 
the  first  time  in  clear  terms  the  American  doctrine 
of  domicil ;  in  Harteau  vs.  Harteau 14  he  laid  down 
for  the  first  time  the  doctrine  which  has  since  pre- 
vailed that  a  wife  may,  for  the  purpose  of  obtaining 
a  divorce  (and,  as  he  wisely  limited  it,  for  that  pur- 
pose only),  be  treated  as  having  a  separate  domicil 
from  her  husband.  In  the  important  case  of  Car- 
negie vs.  Morrison 15  he  enunciated,  almost  for  the 
first  time,  the  principle  that  the  validity  of  a  contract 
must  be  governed  by  the  law  of  the  place  of  making. 
So  far  as  a  transaction  constitutes  a  legal  contract,  he 
said,  it  is  by  force  of  the  law  of  the  place  operating 
upon  the  act  of  the  parties,  and  giving  it  the  force  of 

10  167  Massachusetts  Reports,  92. 

11 1901,  Appeal  Cases,  495. 

12 13   Metcalf's  Reports,   68. 

13  23  Pickering's  Reports,  170  (1840). 

14 14  Pickering's  Reports,  181    (1833). 

15  2  Metcalf's  Reports,  381    (1841). 
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a  contract.  On  no  part  of  the  law  are  courts  in  more 
hopeless  conflict  than  on  this  question ;  but  the  Mas- 
sachusetts courts,  following  the  doctrine  of  this  case, 
have  avoided  the  perplexities  and  inconsistencies  to 
which  any  other  rule  inevitably  leads,  and  have 
steadily  gained  adherents  among  the  courts  of  other 
states.  In  Commonwealth  vs.  Aves 16  he  laid  down 
the  sound  tenable  doctrine  as  to  the  position  of  slaves 
in  free  states,  which  was  generally  followed  in  the 
courts  of  the  free  states.  These  are  all  legally  im- 
portant decisions,  and  have  contributed  to  the  de- 
velopment of  the  subject. 

In  Constitutional  Law  he  was  highly  esteemed  by 
his  contemporaries ;  and  indeed  he  was  second  only  to 
Marshall  in  the  early  development  of  that  branch  of 
the  law.  In  Commonwealth  vs.  Tewksbury17  he 
considered  the  nature  of  the  police  power,  and  the 
extent  of  the  state's  right  to  interfere  with  the  use  of 
property  without  exercising  the  power  of  eminent  do- 
main. But  that  branch  of  law  has  so  enormously 
developed  since  his  time  that  his  services  along  that 
line  can  hardly  be  regarded  as  permanently  impor- 
tant. 

Judge  Shaw's  great  service  to  jurisprudence  at 
large  was  through  his  handling  of  new  problems;  but 
he  was  equally  great  in  his  settlement  of  perplexities 
which  arose  out  of  historical  peculiarities  of  Massa- 
chusetts law.     In  a  series  of  learned  and  convincing 

16  18  Pickering's  Reports,  193  (1836). 
I'll  Metcalf's  Reports,  55  (1846). 
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opinions  (the  first  of  which  was  Stebbins  vs.  Jen- 
nings,18 in  1830)  he  straightened  out  the  perplexing 
tangles  of  the  ecclesiastical  law,  the  conflicting  rights 
and  duties  of  town,  parish,  and  church,  minister, 
deacons,  and  church-members,  which  were  involved 
in  the  old  Massachusetts  law  of  church  establish- 
ment; and  he  settled  the  doubts  as  to  the  property- 
law  of  littoral  rights  which  had  been  caused  by  the 
vacating  of  the  original  charter.19  These  services 
added  to  his  local  fame  if  not  to  his  lasting  estima- 
tion among  lawyers  in  general. 

In  two  important  branches  of  the  law  Judge  Shaw 
was  never  happy.  He  appears  not  to  have  acquired 
the  quality  of  mind  necessary  to  a  great  chancellor; 
and  while  his  great  opinions  are  instinct  with  justice 
and  equity,  and  seek  a  right  result  in  a  sensible  way, 
he  was  always  rather  clumsy  in  the  application  of 
doctrines  of  the  equity  courts.  The  Equity  jurisdic- 
tion of  his  court  was  greatly  extended  during  his 
term  of  office;  but  the  development  of  this  new  juris- 
diction was  the  work  of  his  colleagues  and  successors. 
In  the  criminal  law,  also,  his  views  were  not  always 
sound.  This  was  especially  unfortunate  in  connec- 
tion with  the  famous  murder  trial  of  Professor 
Webster.  In  the  case  of  Commonwealth  vs.  York20 
in  1845,  Judge  Shaw  held  that  if  a  killing  by  a  de- 
fendant was  shown,  and  nothing  further,  it  would  be 

18  10  Pickering's   Reports,  172. 

10  Commonwealth  vs.  Alger,  7  Cushing's  Reports,  S3  (1851). 

20  9  Metcalf's  Reports,  93. 
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presumed  malicious,  and  the  defendant  would  be  con- 
victed of  murder;  thus  relieving  the  prosecution 
from  proving  an  integral  part  of  its  case,  the  malice 
aforethought.  Judge  Wilde  dissented,  and  there  can 
be  little  doubt  that  his  view  is  the  right  one,  and  in- 
deed it  is  adopted  in  most  of  our  states.  In  the  York 
case  the  defendant  could  probably  have  been  con- 
victed of  murder  without  the  aid  of  the  presump- 
tion. In  the  Webster  case,  however,21  a  conviction 
of  murder  would  have  been  impossible  on  the  facts 
if  the  doctrine  of  the  York  case  had  not  come  to  the 
aid  of  the  prosecution. 

To  say  that  a  judge  is  not  an  equal  master  of  every 
branch  of  the  law  is  not  in  any  particular  to  detract 
from  his  greatness. 

As  a  conclusion  of  the  whole  matter,  one  cannot 
refrain  from  quoting  the  estimate  of  Judge  Thomas, 
one  of  the  ablest  of  Judge  Shaw's  colleagues  on  the 
bench : 

With  the  largest  sense  of  equity,  he  was  the  servant  of  the  law 
he  was  set  to  administer,  and  obeyed  its  mandate.  With  the  most 
generous  love  of  freedom  and  hatred  of  oppression,  he  stood  un- 
flinchingly by  the  Constitution  he  had  sworn  to  support.  With 
the  soundest  judgment,  with  masterly  powers  of  reasoning,  and, 
in  discussion,  with  a  subtlety  of  logic  seldom  equalled,  he  had 
literally  no  pride  of  opinion,  but  retained  to  the  last  the  docility 
of  childhood, —  the  ever  open  and  receptive  and  waiting  spirit, 
into  which  wisdom  loves  to  come  and  take  up  its  abode.  With 
a  stern  sense  of  justice,  he  had  the  tenderness  of  a  woman;  and 

215  Cushing's  Reports,  295,  1850. 
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while  the  magistrate  pronounced  the  dread  sentence  of  the  law, 
the  man  was  convulsed  with  grief  and  sympathy. 

With  a  firm  trust  in  God,  with  a  constant  sense  of  his  pres- 
ence, looking  to  him  for  guidance  and  support,  nothing  could 
move  him  from  the  path  of  duty.  He  stood  in  his  place,  and 
the  billows  broke  at  his  feet. 


ROGER  SHERMAN  BALDWIN. 
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ROGER  -SHERMAN  BALDWIN. 

From   a  photograph  taken   in   1861   when   Mr.   Baldwin  was   sixty- 
eight  years  of  age. 


ROGER  SHERMAN  BALDWIN. 

1 793-1 863. 

BY 

SIMEON  EBEN  BALDWIN, 

Chief-Justice  of  Connecticut;  Professor  of  Law  in  Yale  University; 
ex-President  of  the  American  Bar  Association. 

ROGER  SHERMAN  BALDWIN  was  born  in 
New  Haven,  Connecticut,  January  4,  1793, 
and  died  there  February  19,  1863. 
His  father,  Simeon  Baldwin,  came  from  Norwich, 
Connecticut,  to  New  Haven,  to  enter  Yale  College, 
in  1777,  and  after  graduation  took  up  the  study  of 
law,  entered  the  bar,  and  made  that  city  his  home 
during  a  long  life,  ending  in  1851,  when  he  was  in 
his  ninetieth  year.  He  was  clerk  of  the  United 
States  courts,  mayor  of  the  city,  representative  in 
Congress,  and  a  judge  of  the  Superior  Court  and  the 
Supreme  Court  of  Errors.  He  married  Rebecca) 
Sherman,  daughter  of  Roger  Sherman,  a  signer  of 
the  Declaration  of  Independence,  and  one  of  the  ten 
or  twelve  who  are  best  remembered  among  Ameri- 
can statesmen  of  the  eighteenth  century.1 

Roger  Sherman  Baldwin  was  their  youngest  child. 

1  This  is  Mr.  Bryce's  estimate  of  his  position  in  history.     "  Studies 
in  History  and  Jurisprudence,"  p.  306. 
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He  was  prepared  for  college  at  the  Hopkins  Gram- 
mar School  at  New  Haven ;  entered  Yale  when  four- 
teen; and  was  graduated  in  the  class  of  181 1.  His 
part  at  Commencement,  an  "oration,"  indicates  that 
he  stood  among  the  better  scholars,  though  by  no 
means  at  the  head. 

Among  his  classmates,  who  became  the  friends  of 
a  lifetime,  were  Milo  H.  Bennett  and  Samuel  S. 
Phelps,  afterwards  judges  of  the  Supreme  Court  of 
Vermont;  Ralph  Emerson,  afterwards  Professor  of 
Ecclesiastical  History  at  Andover  Seminary;  Francis 
Granger,  afterwards  Postmaster-General;  Selah  B. 
Strong,  afterwards  a  justice  of  the  Supreme  Court  of 
New  York,  and  Joseph  E.  Worcester,  the  future 
lexicographer. 

President  Dwight's  commanding  personality  made 
a  strong  impression  upon  him,  and  he  felt  deeply  his 
powers  of  reasoning  and  statement,  which  there  was 
a  good  opportunity  to  remark  in  connection  with  the 
forensic  discussions  of  the  senior  class.  These  were 
had  before  the  President,  who  pronounced  at  the 
close  his  own  opinion  as  to  the  subject  of  the  debate, 
as  well  as  his  criticisms  of  the  arguments  presented. 

After  graduation  from  Yale,  he  studied  for  a  time 
in  his  father's  office,  and  then,  in  18 12,  entered  the 
Litchfield  Law  School,  which  at  that  period  was  at 
the  zenith  of  its  fame.  His  college  classmates  Ben- 
nett and  Phelps  were  there,  and  he  also  met,  among 
others,  as  fellow  students,  William  W.  Ellsworth, 
afterwards  Judge  of  the  Supreme  Court  of  Errors  of 


1863]  ROGER  SHERMAN  BALDWIN  495 

Connecticut  and  Governor  of  the  State ;  Benjamin  C. 
Howard,  afterwards  the  reporter  of  the  Supreme 
Court  of  the  United  States ;  Abraham  B.  Hasbrouck, 
afterwards  President  of  Rutgers  College ;  George  G. 
Porter,  one  of  the  early  Governors  of  Michigan; 
Isaac  T.  Preston,  afterwards  Judge  of  the  Supreme 
Court  of  Louisiana;  Kensey  Johns,  afterwards  suc- 
cessively Chief-Justice  and  Chancellor  of  Delaware; 
Albert  C.  Greene,  afterwards  sent  by  Rhode  Island 
to  the  Senate  of  the  United  States;  Richard  W. 
Greene,  afterwards  Chief -Justice  of  that  State;  Peleg 
Sprague,  afterwards  United  States  Senator  from 
Maine,  and  then  the  United  States  District  Judge  for 
Massachusetts;  and  Augustus  B.  Longstreet,  after- 
wards President  of  the  University  of  Mississippi. 

The  plan  of  instruction  at  Litchfield  was  to  go  over 
the  whole  field  of  law,  public  and  private,  in  a  series 
of  lectures  slowly  dictated  and  taken  down  verbatim 
by  every  student;  each  of  whom  afterwards  labo- 
riously copied  them  into  five  bound  volumes.  Five 
days  in  each  week  were  given  to  this  work  and  Satur- 
day was  devoted  to  an  examination  on  the  subjects 
thus  gone  over. 

Judge  Reeve,  the  senior  teacher,  had  a  remarkable 
gift  of  speech,  and  knew  how  to  interest  his  classes 
in  the  topics  taught.  Judge  Gould  was  distin- 
guished for  power  of  clear  and  concise  statement. 
His  systematic  methods  and  logical  processes  of  rea- 
soning are  familiar  to  all  who  have  read  his  work  on 
Pleading,  which  early  took  rank  as  a  classic  in  every 
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state  where  the  common  law  practice  was  retained. 
He  wrote,  on  the  completion  of  Mr.  Baldwin's  course 
of  study  there,  that  none  of  his  scholars  had  ever 
passed  a  better  examination. 

When  Mr.  Baldwin  entered  the  bar  in  18 14,  his 
father  was  on  the  bench.  Most  of  the  lawyers  in 
New  Haven  then  had  their  offices  in  their  houses. 
Mr.  Baldwin  opened  one  in  the  business  block  in 
the  center  of  the  city,  and  struck  out  alone,  for  him- 
self. During  a  practice  of  nearly  half  a  century  he 
never  became  a  member  of  any  legal  partnership.. 

His  father's  law  library  was  a  considerable  one, 
and  he  had  the  advantage  of  free  access  to  it,  but  he 
soon  began  to  accumulate  one  of  his  own,  including 
a  number  of  works  belonging  to  public  law  or  legal 
philosophy.  Among  the  first,  bought  in  18 14,  were 
Chitty  on  the  Law  of  Nations,  then  the  latest  work 
on  the  subject,  Emerigon  on  Maritime  Loans,  and 
"Doctor  and  Student."  Works  like  Azuni  on  the 
Maritime  Law  of  Europe,  Beccaria  on  Crimes  and 
Punishments,  Montesquieu's  L 'esprit  des  Lois,  Vattel 
and  Grotius,  were  added  from  time  to  time,  and 
added  to  be  read  and  pondered  over.  He  was  fond 
of  studying  large  questions  of  law  or  government, 
whether  they  did  or  did  not  come  within  the  range  of 
his  professional  practice.  English  decisions  were 
more  relied  on  in  those  days  than  they  are  now,  as 
authorities  in  American  courts,  and  the  English 
judges  filled  a  large  place  in  the  minds  of  American 
lawyers.     Mr.  Baldwin  began  the  study  of  his  pro- 
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fession  when  Lord  Ellenborough  was  on  the  bench, 
and  greatly  admired  his  bold  and  commanding  traits 
of  character.  His  oldest  son,  born  three  years  after 
the  death  of  the  great  Chief-Justice,  was  named  after 
him,  Edward  Law  Baldwin,  with  the  willing  con- 
sent of  his  mother,  who  was  herself  a  lawyer's 
daughter. 

Mr.  Baldwin's  name  first  appears  in  the  official 
reports  of  his  state  in  18 16  (in  the  second  volume  of 
Connecticut  Reports),  and  is  to  be  found  in  every 
subsequent  volume  published  during  his  life. 

One  of  his  earliest  cases  was  a  writ  of  habeas 
corpus  on  which  he  secured  the  release  of  a  negro 
seized  as  a  fugitive  slave,  who  had  escaped  from  the 
service  of  Henry  Clay. 

He  had  an  hereditary  detestation  of  slavery.  His 
father  was,  when  a  young  man,  one  of  the  founders 
and  long  the  secretary  of  the  Connecticut  Society 
for  the  Promotion  of  Freedom,  and  for  the  Relief 
of  Persons  unlawfully  held  in  Bondage ;  and  in  later 
life  was  President  of  the  State  Colonization  Society. 
His  grandfather's  influence  had  been  successfully  ex- 
erted, with  Madison's,  to  prevent  the  appearance  of 
the  word  "slave"  in  the  Constituion  of  the  United 
States.2 

As  time  went  on,  the  anti-slavery  sentiment  of  the 
North  declined.  It  became  unpopular  to  advocate 
measures  looking  to  the  education  of  the  negro,  or 
the   amelioration   of   his   condition   in    the    South. 


2  Madison's  Journal,  Scott's  edition,  p.  608. 
32 
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Twice  at  large  public  meetings  in  New  Haven, 
where  these  subjects  were  discussed,  in  1830  and 
1835,  Mr.  Baldwin  spoke  as  one  of  a  small  minority 
who  supported  the  rights  of  the  colored  race,  and 
conquered  a  hearing  in  the  face  of  the  most  deter- 
mined opposition. 

A  few  years  later  he  had  a  larger  opportunity 
to  serve  the  slave.  In  August,  1839,  a  Spanish 
schooner  named  the  "Amistad"  was  brought  into 
New  London  by  the  "Washington,"  a  government 
vessel.  Her  lading  consisted  mainly  of  a  party  of  al- 
most naked  negroes,  who  had  been  brought  from 
Africa  to  Havana  a  few  weeks  before,  on  a  Portu- 
guese slaver.  Sold  to  two  Cuban  planters,  Ruiz  and 
Montez,  and  put  on  the  "Amistad,"  a  coasting 
schooner,  for  transportation  to  the  home  of  the  pur- 
chaser, they  had  succeeded  in  killing  the  captain  and 
getting  possession  of  the  vessel.  Their  chief  leader 
was  a  splendid  looking  fellow,  of  commanding  pres- 
ence and  determined  spirit,  whose  name  is  variously 
written  as  Cinque,  Cinquez,  or  Sinqua.  The  two 
planters  had  been  forced  to  take  the  wheel  by  turns 
and  steer  eastward,  but  every  night  they  had  changed 
the  course  northward,  which  at  last  brought  the 
schooner  to  Long  Island  Sound,  where  they  claimed 
the  protection  of  the  "Washington." 

Warrants  for  the  arrest  of  the  negroes  were  issued 
from  the  District  Court  of  the  United  States  for  the 
district  of  Connecticut,  on  charges  of  murder  and 
piracy.    The  officers  of  the  "Washington"  also  li- 
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beled   the   "Amistad,"   her   cargo,   and   "fifty-four 
slaves,"  for  salvage  services. 

A  committee  was  promptly  formed  in  New  York 
City  to  receive  funds  for  the  defense  of  the  Africans. 
Professor  Gibbs,  one  of  the  philologists  at  Yale,  got 
from  the  more  intelligent  of  them  the  sounds  repre- 
senting the  first  ten  numerals,  and  then  sought  for 
some  sailor  in  New  York  who  might  know  the  tongue 
to  which  these  sounds  belonged.  He  found  one,  by 
whose  aid  he  was  soon  able  to  construct  a  vocabulary 
sufficient  to  enable  him  to  get  their  story.  They  had 
been  kidnapped  on  the  west  coast  of  Africa.  They 
knew  that  it  was  "three  moons"  distant  from  the  port 
where  they  had  been  first  taken  and  lay  toward  the 
rising  sun.  They  had  risen  to  regain  their  liberty, 
knowing  only  that 

"  Who  would  be  free,  themselves  must  strike  the  blow." 

Ruiz  and  Montez  demanded  their  delivery  to 
them,  as  their  lawful  slaves.  The  United  States  al- 
so filed  a  libel,  at  the  instance  of  the  Spanish  minis- 
ter, asking  either  for  such  delivery  or  for  their  trans- 
portation to  Africa,  as  the  law  might  be  held  to  re- 
quire. 

Indictments  for  murder  and  piracy  were  prepared, 
but  the  Circuit  Court  instructed  the  grand  jury  to 
throw  them  out;  holding  that  the  acts  complained  of 
were  offenses  only  against  the  government  of  Spain. 

Seth  P.  Staples  and  Theodore  Sedgwick  of  New 
York  and  Mr.  Baldwin  appeared  for  the  Africans, 
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and  now  brought  habeas  corpus  proceedings  before 
the  Circuit  Court.  These  were  dismissed,  Mr.  Jus- 
tice Thompson  holding  that  whether  the  negroes  were 
slaves  or  free  was  a  question  properly  within  the  ju- 
risdiction of  the  District  Court  in  the  suits  already 
pending  there. 

President  VanBuren  and  his  Secretary  of  State, 
Mr.  Forsyth  of  Georgia,  sympathized  with  the  Span- 
ish view,  although  the  British  minister  (interposing 
on  the  ground  of  Spain's  obligation  to  Great  Britain 
under  the  treaty  of  September  23d,  1817) ,  had 
strongly  protested  against  its  acceptance.3  The  Attor- 
ney-General, Felix  Grundy  of  Tennessee,  gave  an 
opinion  that  as  the  papers  of  the  "Amistad"  showed 
that  the  negroes  were  slaves,  the  United  States  could 
not  go  behind  them,  and  was  bound  under  our  treaty 
with  Spain  to  deliver  them  to  the  Spanish  minister, 
as  fugitives  from  justice  charged  with  the  gravest 
crimes."  4 

In  the  District  Court  the  negroes  filed  answers  as- 
serting their  right  to  freedom,  and  justifying  their 
taking  possession  of  the  vessel  as  a  lawful  attempt  to 
vindicate  it. 

The  hearing  on  the  main  libel  came  on  early  in 
1840.  Another  name  had  by  this  time  been  added  to 
those  of  the  prisoners'  counsel — that  of  John  Quincy 
Adams,  still  in  vigorous  old  age,  and  a  leading  mem- 

3  Senate   Document    179,   26th    Congress,    First   session:    President's 
message  of  February  12th,  1841,  p.  28. 

4  Opinions  of  the  Attorney-General,  vol.  Ill,  484. 
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ber  of  the  House  of  Representatives.  To  most  law- 
yers an  admiralty  case  comes  seldom,  and  when  it 
comes,  requires  special  study;  but  of  all  admiralty 
cases  ever  brought  in  America,  this  probably  pre- 
sented points  of  the  greatest  intricacy  and  impor- 
tance. Mr.  Adams  was  first  consulted  in  regard  to 
it  by  Ellis  Gray  Loring,  after  the  decision  in  the 
habeas  corpus  cases,  on  September  23d,  1839,5  and 
on  October  1st  he  writes  in  his  diary,  that  it  "now 
absorbs  a  great  part  of  my  time,  and  all  my  good 
feelings." 

He  did  not  appear  in  New  Haven,  nor  was  his 
presence  necessary  to  crowd  the  court-room.  The 
public  feeling  had  become  more  and  more  intense 
the  longer  the  Africans  were  held  in  captivity.  The 
trial  lasted  a  week,  and  during  the  closing  days  of 
argument  hundreds  of  spectators,  in  order  to  keep 
their  seats,  remained  in  the  court-room  during  the 
entire  noon  recess,  which  lasted  over  two  hours. 
Cinque,  who  by  this  time  could  speak  a  little  Eng- 
lish, took,  the  witness  stand,  and  was  subjected  to  a 
searching  cross-examination.  A  young  man,  then  a 
student  at  the  Yale  Law  School,  who  was  present, 
long  afterwards  described  thus  the  way  in  which  he 
bore  it : 6 

As  question  after  question  poured  in  upon  him,  closer  and 
hotter,    he   gradually   rose.     The   sense   of   injustice,    or   wrong 

5  Memoirs  of  John  Quincy  Adams,  vol.  X,  131. 

6  Hon.  Henry  P.  Hedges  in  the  Sag  Harbor  Express  of  September 
19th,  1895. 
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wreaked  upon  him  and  his  people,  of  his  absolute  right  to  break 
all  bonds  and  battle  for  freedom,  overpowered  him.  I  see  him 
now,  hesitation  overcome  by  the  storm  of  feeling;  indignation 
animating  every  feature;  the  loftiest  scorn  beaming  from  his 
massive  brow;  the  most  expressive  gestures  waved  from  his  manly 
arm;  the  most  overpowering  eloquence  flowing  from  his  lips. 
The  commanding  air  and  attitude  all  told  that  this  man  knew 
that  he  had  come  to  and  must  meet,  the  crisis  of  his  life.  I  have 
heard  orations  and  eloquence  expressed  in  words  I  understood. 
I  never  heard  his  eloquence  surpassed,  although  uttered  in  words 
not  understood.  All  knew  he  was  justifying  his  course  in  fight- 
ing for  liberty.  All  were  overpowered  by  his  outburst  as  if  it 
were  the  irresistible  lightning  from  heaven. 

The  decision  of  the  court  was  that  the  officers  of 
the  "Washington"  were  entitled  to  salvage  on  the  ves- 
sel and  cargo,  but  not  on  the  negroes,  as,  even  if  they 
were  slaves,  they  had  no  value  in  Connecticut;  but 
that  they  were  in  fact  freeborn  and  only  kidnapped 
into  slavery,  and  therefore  free  by  the  law  of  Spain 
itself ;  and  that  they  should  be  delivered  to  the  Presi- 
dent of  the  United  States,  to  be  by  him  transported 
back  to  Africa,  under  a  statute  passed  in  1819,  appli- 
cable to  slaves  illegally  imported  into  this  country  in 
violation  of  the  Act  of  Congress  of  1808,  prohibiting 
the  slave  trade.  Apparently  Judge  Judson,  who  held 
the  court,  was  not  unaffected  by  the  sentimental  side 
of  the  case,  for  in  giving  the  judgment  he  somewhat 
pathetically  declared  that  "Cinquez  and  Grabeau 
shall  not  sigh  for  Africa  in  vain.  Bloody  as  may  be 
their  hands,  they  shall  yet  embrace  their  kindred."  7 

7  New  Haven  Colony  Historical  Society  papers,  vol.  IV,  348. 
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Two  vessels  had  been  lying  in  New  Haven  harbor 
to  await  the  result.  One  was  a  man-of-war  with 
orders  from  the  President  to  transport  the  negroes  to 
Havana  "if,"  to  quote  the  instructions  given  to  the 
marshal,  "the  decision  of  the  court  is  such  as  is  con- 
templated." The  other  was  a  more  modest  craft, 
chartered  by  some  of  the  more  ardent  abolitionists, 
with  a  view  to  a  rescue  from  the  jail  and  a  dash  for 
liberty,  should  Judge  Judson  support  the  claim  of  the 
government. 

An  appeal  was  taken  to  the  Circuit  Court,  which 
affirmed  the  judgment,  and  then  another  to  the  Su- 
preme Court  of  the  United  States.  Here  the  final 
argument  for  the  Africans  was  made  in  February, 
1841,  by  John  Quincy  Adams  and  Mr.  Baldwin. 
The  latter  prepared  the  brief,  and  made  the  princi- 
pal presentation  of  the  points  of  law.  "His  clients," 
he  said  in  opening,  "were  contending  for  freedom 
and  for  life,  with  two  powerful  governments  against 
them.  Was  our  government  a  party  to  proceedings 
for  the  enslavement  of  human  beings  cast  upon  our 
shores,  and  found  in  the  condition  of  freemen,  within 
the  territorial  limits  of  a  free  and  sovereign  state? 
The  United  States  had  brought  this  appeal  on  the 
ground  that  these  men  were  the  property  of  Spanish 
subjects,  and  had  been  demanded  by  Spain.  But  the 
Spanish  minister  was  no  party  to  the  appeal,  and  in 
one  of  his  official  notes  to  the  State  Department  had 
expressly  declared  that  the  legation  of  Spain  did  not 
demand   the   delivery  of   slaves,   but  of   assassins. 
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These  prisoners  have  been  guilty  of  no  crime. 
Cinque,  the  master-spirit  who  guided  them,  had  a 
single  object  in  view.  That  object  was — not  piracy 
or  robbery — but  the  deliverance  of  himself  and  his 
companions  in  suffering,  from  unlawful  bondage. 
They  owed  no  allegiance  to  Spain.  Their  object  was 
to  free  themselves  from  the  fetters  that  bound  them, 
in  order  that  they  might  return  to  their  kindred  and 
their  home." 

Mr.  Adams  devoted  his  attention  mainly  to  the  po- 
litical aspects  of  the  case,  but,  before  he  closed,  he 
gave  a  clear  and  very  thorough  review  of  Chief- 
Justice  Marshall's  opinion  in  that  of  "The  Ante- 
lope," on  which  the  government  mainly  relied.  The 
Attorney-General  occupied  an  entire  day  in  reply, 
"reviewing,"  as  Mr.  Adams  wrote  in  his  diary,  with 
great  moderation  of  manner,  chiefly  Mr.  Baldwin's 
argument,  and  very  slightly  noticing  mine.8  In  the 
official  report  of  the  case,  the  arguments  of  the  At- 
torney-General and  Mr.  Baldwin  are  given  at  great 
length,  but  it  is  stated  that,  as  no  minute  of  that  by 
Mr.  Adams  wa9  furnished  by  him,  none  could  be 
given,  and  that  "as  many  of  the  points  presented  by 
Mr.  Adams  in  the  discussion  of  the  cause  were  not 
considered  by  the  court  essential  to  its  decision;  and 
were  not  taken  notice  of  in  the  opinion  of  the  court, 
delivered  by  Mr.  Justice  Story,  the  necessary  omis- 
sion of  the  argument  is  submitted  to  with  less  re- 
gret." 9 

8  Memoirs.    Vol.  X,  437. 

8  The  United  States  vs.  The  Amistad,  15  Peters'  Reports,  518,  566. 
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The  decision  was  announced  early  in  the  following 
week.  The  opinion  declared  that  the  ship's  papers  of 
the  "Amistad"  were  only  prima  facie  evidence  that 
the  negroes  were  slaves,  and  had  been  amply  over- 
borne by  testimony  to  the  contrary.  It  was  also  de- 
cided that  the  Spanish  treaty  did  not  affect  citizens  of 
other  governments,  nor  prevent  kidnapped  Africans 
from  asserting  and  defending  their  liberty  in  any 
court.  They  were  not,  it  was  held,  within  the  mean- 
ing of  the  statute  of  18 19,  as  to  transporting  negroes 
illegally  brought  here,  back  to  Africa,  and  must 
therefore  "be  declared  free,  and  be  dismissed  from 
the  custody  of  the  court,  and  go  without  day." 

The  "Amistad  Committee"  warmly  congratulated 
Mr.  Baldwin  on  the  successful  termination  of  the 
cause.  "The  complete  and  final  victory,"  they 
wrote,  "which  has  crowned  the  case,  in  the  face  of  so 
many  taunting  predictions  of  enemies,  and  despond- 
ing fears  of  friends,  is  the  best  attestation  to  the  wis- 
dom and  fidelity  with  which  it  has  been  conducted. 
And  as  the  laboring  oar  has  been  chiefly  in  your 
hands,  and  the  main  responsibility  of  the  case  has 
rested  on  your  shoulders,  and  we  doubt  not  has 
weighed  heavily  on  your  mind  for  many  long  months, 
we  feel  that  the  happy  issue  is  to  be  ascribed,  under 
favor  of  a  kind  Providence,  in  a  very  great  degree 
to  your  skilful  and  able  efforts." 

The  Spanish  minister  now  addressed  to  our  State 
Department  a  formal  demand  for  indemnity  in  be- 
half of  the  owners  of  the  "Amistad"  and  her  cargo. 
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Daniel  Webster  was  at  the  time  Secretary  of  State, 
and  sent  a  clerk  to  consult  Mr.  Adams  as  to  the 
proper  reply.  The  latter  writes  in  his  diary,  May 
31st,  1 841,  "I  gave  him  Mr.  Baldwin's  argument  in 
the  case  of  the  "Amistad,"  and  desired  him  to  advise 
Mr.  Webster  not  on  this  occasion  to  truckle  to 
Spain."10  Webster  did  not;  but  the  claim  was 
pressed  on  successive  Secretaries  and  Congresses,  and 
report  after  report  made  in  its  favor,  always  to  be 
ultimately  defeated,  until  1858,  when  the  matter  was 
finally  allowed  to  drop,  as  larger  questions  loomed  up 
for  settlement.  Spain,  herself,  since  then,  has  ac- 
knowledged the  justice  of  the  principle  on  which  the 
case  of  the  "Amistad"  was  disposed  of,  and  affirmed 
that  her  own  laws  have  always  recognized  as  free  the 
slave  who  enters  the  territory  of  a  nation  where  slav- 
ery does  not  exist.11 

In  early  life  Mr.  Baldwin  was  a  Federalist.  After 
that  party  disappeared,  he  was  for  a  short  time  a 
supporter  of  General  Jackson,  but  upon  the  organiza- 
tion of  the  Whig  party,  accepted  its  principles  and 
entered  its  ranks. 

In  1837  and  1838  he  was  in  the  Senate  of  his  state, 
and  in  1841  and  1842  in  its  House  of  Representa- 
tives. In  1843  he  was  the  Whig  candidate  for  Gov- 
ernor, but  the  Democratic  party  elected  their  nom- 
inee, Governor  Cleveland.  In  1844  the  same 
candidates  were   nominated.     Governor   Cleveland 

10  Memoirs,  vol.  X,  470. 

11  Report  of  the  International  Law  Association  for  1885,  p.  48. 
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had  a  thousand  more  votes  than  in  1843,  but  Mr. 
Baldwin  had  nearly  five  thousand  more  than  he  had 
received  then,  and  was  elected.  His  speech  to  the 
legislature  at  the  opening  of  the  session  was  gen- 
erally regarded  as  showing  remarkable  vigor  of 
thought  and  expression.  He  urged  upon  their  atten- 
tion several  measures  which  received  favorable  con- 
sideration. 

A  statute  had  been  enacted  two  years  previously, 
that  students  attending  colleges  or  other  literary  in- 
stitutions should  not  gain  a  new  residence  in  the  town 
where  they  might  be  studying,  which  would  qualify 
them  to  vote  there.12  He  recommended  the  repeal 
of  this,  observing  that  "Laws  affecting  in  any  special 
manner  particular  classes  of  our  citizens,  designat- 
ing them  by  their  pursuits  or  occupations  in  life,  and 
subjecting  them  on  that  account  to  political  disabil- 
ities, are  at  war  with  the  fundamental  principles  on 
which  our  free  institutions  are  based."  .  .  .  "If, 
while  all  other  classes  of  our  citizens,  irrespective  of 
the  employments  they  may  pursue,  are  allowed  when 
of  full  age  to  change  their  residence  at  pleasure,  and 
to  exercise  at  the  place  of  their  actual  abode,  all 
their  political  rights,  this  privilege  can  be  denied 
to  the  student,  we  cannot  fail  to  perceive  that  the 
same  principle  would  equally  warrant,  whenever  it 
may  be  deemed  expedient  to  apply  it,  a  similar  re- 
striction in  regard  to  any  other  pursuit,  until  at  the 
pleasure  of  the  General  Assembly,  any  portion  of 

« Public  Acts  of  Connecticut,   1842,  p.  31. 
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our  citizens  may  be  deprived  of  all  power  in  the 
government,  or  be  compelled  to  remain  as  fixtures 
on  the  soil  that  gave  them  birth.  If,  however,  noth- 
ing more  was  intended,  than  to  declare  that  a  tem- 
porary absence  from  the  actual  domicil  of  the  stu- 
dent, for  the  purpose  of  obtaining  an  education  at 
a  literary  institution,  should  not,  of  itself,  constitute 
a  change  of  residence,  then  indeed  the  statute  intro- 
duces no  new  principle  in  that  respect,  since  the 
question  of  domicil  has  always  depended  on  the  in- 
tention, and  not  on  the  occupation  of  the  citizen. 
But  in  this  view,  also,  it  seems  to  be  objectionable, 
not  only  as  an  unnecessary  and  invidious  act  of  spec- 
ial legislation,  but  as  an  unconstitutional  assumption 
of  the  right  of  deciding  on  the  qualifications  of  elec- 
tors."    A  repealing  Act  was  passed  a  few  days  later. 

An  Act  to  provide  for  the  registration  of  electors 
had  been  passed  in  1840  and  repealed  in  1842.  He 
advised  its  reenactment  as  a  security  against  fraud- 
ulent practices;  and  such  action  was  promptly  taken. 

While  in  the  senate  of  the  state,  he  had  drawn  and 
secured  the  passage  of  a  statute  entitled  "An  Act  for 
the  fulfilment  of  the  obligations  of  this  state,  im- 
posed by  the  Constitution  of  the  United  States  in 
regard  to  persons  held  to  service  or  labor  in  one  State 
escaping  into  another,  and  to  secure  the  right  of 
Trial  by  Jury  in  the  Cases  herein  mentioned."  a3  It 
provided  that  the  owner  of  a  fugitive  slave  or  his 
agent,  on  prepayment  of  the  proper  fees,  might  pro- 

13  Connecticut  Statutes,  edition  of  1839,  p.  571. 
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cure  a  warrant  from  any  court  or  judge  authorized 
to  issue  writs  of  habeas  corpus  for  the  arrest  of  the 
fugitive ;  that  whether  the  latter  was  his  slave  should, 
at  the  request  of  either  party,  be  determined  by  a 
jury,  who  might,  if  they  found  against  the  claimant, 
render  a  verdict  that  he  pay  just  damages  to  the  de- 
fendant; that  if  the  claimant  obtained  the  verdict, 
he  should  be  granted  a  certificate  allowing  him  to 
carry  the  defendant  out  of  the  state ;  that  no  inferior 
magistrate  should  grant  any  warrant  for  the  arrest 
of  a  fugitive  from  labor;  and  that  whoever  under- 
took to  seize  or  remove  any  person  as  a  fugitive 
from  labor,  except  under  the  proceedings  authorized 
by  the  Act  or  by  authority  of  process  from  some 
court  or  magistrate  of  the  United  States  should  for- 
feit five  hundred  dollars. 

In  1842  the  Supreme  Court  of  the  United  States 
had  decided  that  the  power  of  legislation  upon  this 
subject  resided  exclusively  in  congress.14  Referring 
to  this,  Governor  Baldwin  remarked  in  his  inaugural 
speech  that  "it  is  no  less  the  duty  of  the  State  legis- 
latures, under  their  own  constitutions,  to  provide  for 
every  free  citizen  within  their  limits  adequate  pro- 
tection from  unlawful  seizure  or  detention.  It  is 
manifest  that  the  act  of  Congress  which  confers  au- 
thority on  the  inferior  magistrates  of  a  State,  to  de- 
termine summarily,  without  jury  and  without  appeal, 
the  question  of  the  freedom  or  slavery  of  a  human 
being,  and  by  a  mere  certificate  to  authorize  his 

"  Prigg  vs.  Pennsylvania,  16  Peters'  Reports,  539,  562. 
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transportation  beyond  the  limit9  of  the  State,  does 
not  afford  that  protection  to  the  free,  which  in  view 
of  the  momentous  consequences  of  the  decision,  a  due 
regard  to  the  safety  of  our  colored  citizens  requires. 
While  the  decision  of  the  Supreme  Court,  to  which 
reference  has  been  made,  will  render  it  proper  for 
the  legislature  to  modify  the  act  of  1838,  relative  to 
fugitives  from  service,  by  a  repeal  of  such  of  its  pro- 
visions as  impose  on  any  of  the  judicial  or  executive 
officers  of  the  state,  the  duty  of  aiding  in  their  seiz- 
ure or  surrender,  it  is  worthy  of  your  deliberate  con- 
sideration, whether  there  ought  not  to  be  an  entire 
prohibition  of  all  action  by  the  state  officers,  under 
the  powers  attempted  to  be  conferred  by  the  act  of 
congress.  To  permit  the  officers  of  the  state  in  their 
official  capacities,  to  exercise  powers  which  are 
neither  conferred,  nor  subject  to  be  regulated  by  our 
laws,  seems  to  be  at  variance  with  a  fundamental 
principle  of  our  system,  that  every  power  confided 
to  a  public  officer  shall  be  exercised  under  the  influ- 
ence of  accountability  to  the  government  which  ap- 
points him."  The  action  thus  recommended  was 
taken.15 

Connecticut  at  this  time  was  still  one  of  the  slave 
states.  All  children  of  slaves  born  after  March  1st, 
1797,  had  become  free  on  reaching  the  age  of  twenty- 
one.18  But  in  1844  there  were  a  few  old  negroes  in 
existence,  born  before  the  date  of  the  first  general 

15  Public  Acts  of  Connecticut,  1844,  p.  33. 

16  Connecticut  Statutes,  edition  of  1810,  p.  626;  edition  of  1839,  p.  570. 
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statute  for  the  gradual  extinction  of  slavery,  which 
was  passed  in  1777.  Governor  Baldwin  put  these 
questions  to  the  General  Assembly:  "Is  it  not  time 
that  every  vestige  of  a  system  founded  in  injustice 
and  fraud,  and  incapable  of  being  supported  except 
by  the  provisions  of  positive  law,  should  be  effaced 
from  our  statute  book?  Ought  our  judges  any 
longer  to  be  constrained  to  withhold  their  authorita- 
tive declaration,  that  here  also,  as  in  the  other  free 
States  of  the  North,  'man  may  be  the  owner,  but  can- 
not be  the  subject  of  property.' "  He  also  thus 
called  attention  to  the  position  of  the  free  colored 
man  as  to  civil  rights:  "I  deem  it  worthy  of  the 
consideration  of  the  General  Assembly,  whether  the 
right  of  voting  in  town  meetings,  ought  not  to  be 
restored  to  our  colored  citizens,  as  they  formerly 
enjoyed  it,  when  possessed  of  the  same  qualifications 
which  confer  the  right  on  other  citizens,  who  are  not 
electors  of  the  State;  and  whether  it  is  consistent 
with  the  great  principles  maintained  by  our  fathers, 
in  the  Revolutionary  contest,  to  subject  them  to 
State  taxation,  so  long  as  they  are  excluded  by  the 
Constitution  from  the  right  of  suffrage."  The  legis- 
lature was  not  prepared  to  abolish  slavery,  but  did  at 
once  grant  all  colored  persons  an  exemption  from 
taxation  on  both  real  and  personal  estate.17 

In  1845  he  was  reelected  Governor.  In  his 
speech  to  the  General  Assembly,  he  recommended 
the  extension  of  the  right  to  purchase  and  hold  real 

iT  Public  Acts  of  Connecticut,  1844,  p.  36. 
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estate  to  aliens  who  should  declare  their  intention  to 
become  citizens  of  the  United  States.  "A  for- 
eigner," he  said,  "who  voluntarily  identifies  his  in- 
terest with  ours  by  the  purchase  of  land,  is  certainly 
no  less  likely  to  become  a  valuable  citizen,  than  if 
he  had  no  stake  in  the  soil  to  attach  him  to  our  insti- 
tutions." Such  an  enabling  Act  was  accordingly 
passed.18 

Connecticut  had  never  passed  any  general  law  that 
grants  of  corporate  privileges  should  be  subject  to 
alteration  or  repeal  at  pleasure.  He  referred  to  the 
Dartmouth  College  case  as  making  it  highly  desir- 
able that  such  legislation  should  be  had ;  and  a  stat- 
ute of  this  nature  was  enacted.19  At  his  suggestion 
also  a  law  was  passed  to  prevent  and  punish  betting 
on  elections. 

The  legislatures  of  New  Hampshire  and  Maine 
had  adopted  resolutions  denouncing  the  conviction 
of  Thomas  W.  Dorr  by  the  courts  of  Rhode  Island  on 
a  charge  of  treason,  as  a  violation  of  the  Constitution 
of  the  United  States,  because  (as  they  said)  he  had 
been  denied  a  trial  by  an  impartial  jury  of  the  vicin- 
age; and  asserting  it  to  be  the  duty  of  Congress  to 
provide  for  his  release.  Copies  of  this  action  had 
been  forwarded  to  Governor  Baldwin  by  the  Gov- 
ernors of  these  states,  and  he  alluded  to  it  thus : 

This  doctrine  appears  to  me  to  be  too  extraordinary,  and  too 
manifestly  subversive  of  the  rights  of  the  States,  to  be  suffered 

18  Public  Acts  of  Connecticut,  1845,  p.  4. 
18  Public  Acts  of   Connecticut,  1845,  p.   12. 
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to  pass  unrebuked.  It  strikes,  indeed,  at  the  very  foundation  of 
their  independence,  by  invoking  the  interference  of  Congress  with 
the  government  of  a  State  in  the  exercise  of  her  criminal  juris- 
diction, in  matters  pertaining  exclusively  to  her  own  security, 
and  in  no  way  affecting  the  citizens  of  other  States,  or  the 
national  government.  The  legislatures  of  both  New  Hampshire 
and  Maine  appear  to  have  overlooked  not  only  the  dangerous 
tendency  of  the  doctrine  they  maintain,  but  the  fact  that  the  ar- 
ticles in  the  national  constitution,  on  which  they  rely  for  its  sup- 
port, have  been  repeatedly  decided  by  the  Supreme  Court  of  the 
United  States,  to  have  no  relation  whatever  to  the  government  of 
a  State. 

He  also  recommended  and  the  legislature  adopted 
a  strong  protest  against  the  annexation  of  Texas,  as 
in  violation  of  our  treaty  with  Mexico,  and  a  usur- 
pation by  Congress  of  a  "power  never  delegated  by 
the  people,  but  denied  by  the  solemn  resolutions  at 
different  periods  of  nine  of  the  thirteen  original 
States." 

In  the  course  of  this  session,  a  bill  was  sent  up  for 
his  approval,  which  required  a  corporation  owning 
a  toll-bridge  over  a  navigable  river  to  widen  the 
draw.  The  bridge  charter  contained  no  reservation 
of  any  power  of  amendment.  On  the  faith  of  it, 
and  in  full  conformity  with  its  terms,  the  bridge  had 
been  built  forty  years  before.  The  draw  provided 
was  then  deemed  wide  enough.  It  had  proved  too 
narrow  to  accommodate  steam  navigation,  after 
steamboats  came  into  common  use.  No  provision 
was  made  in  the  bill  for  compensating  the  company 
for  the  new  burden  thrown  upon  it. 
33 
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Governor  Baldwin  returned  the  bill  without  his 
approval.  He  was,  he  observed,  "irresistibly  led  to 
the  conclusion,  that  the  franchise  conferred,  became, 
on  the  completion  of  the  bridge,  as  much  the  prop- 
erty of  the  company,  and  as  irrevocable  by  the  State, 
as  if  it  had  been  a  grant  of  land,  in  consideration  of 
the  payment  of  the  purchase  money.  But,  it  may  be 
asked,  if  the  navigation  of  the  river  has  so  much  in- 
creased, that  a  draw  of  the  prescribed  dimensions, 
though  ample  at  the  .time  of  the  erection  of  the 
bridge,  is  now  not  sufficient  for  its  accommodation, 
must  this  great  public  inconvenience  be  endured 
forever,  by  the  enterprising  inhabitants  of  Derby  and 
other  towns  interested  in  the  navigation  of  the  river, 
because  a  former  legislature  may  have  bound  the 
State  by  an  improvident  contract?  Certainly  not. 
In  virtue  of  the  right  of  eminent  domain,  the  Gen- 
eral Assembly,  if  they  deem  it  necessary  for  the  ac- 
commodation of  the  public,  may,  subject  only  to  the 
condition  of  providing  due  compensation  therefor, 
authorize  the  construction  of  a  wider  draw,  or  even 
the  removal  of  the  bridge  itself." 

The  bill  was  passed  over  the  veto,  but  on  an  at- 
tempt the  next  year  to  enforce  its  provisions  by  quo 
warranto  proceedings,  the  courts  held  that  it  was 
unconstitutional,  for  the  reasons  assigned  in  the  veto 
message.20 

During  1845  Governor  Baldwin  made  earnest 
though  unsuccessful  endeavors  to  induce  a  surrender 

20  Washington  Bridge  Company  vs.  State,  18  Connecticut  Reports,  53. 
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by  the  Massachusetts  Historical  Society  to  the  state 
of  the  papers  presented  to  it,  nearly  half  a  century 
before,  by  the  heirs  of  Governor  Jonathan  Trumbull 
of  Revolutionary  fame.  Many  of  these  were  un- 
questionably, in  their  origin  properly  to  be  consid- 
ered as  part  of  the  public  archives  of  Connecticut, 
but  Governor  Trumbull,  following  the  practice  of 
his  predecessors  in  office,  had  treated  them  as  his 
own,  and  the  Historical  Society  had  held  them  so 
long  that  it  was  naturally  unwilling  to  recognize  any 
superior  title.  Many  of  them  have  been  published 
in  Force's  American  State  Papers,  and  others  more 
recently  by  the  Society  in  its  valuable  collections. 

Governor  Baldwin  received  the  degree  of  Doctor 
of  Laws  in  1844,  from  Trinity  College,  and  in  1845 
from  Yale  College. 

A  year  after  the  expiration  of  his  second  term  as 
Governor,  one  of  the  United  States  senators  from 
Connecticut  died.  Governor  Baldwin  received  an 
executive  appointment  to  the  vacancy,  and  was 
elected  his  successor  at  the  next  session  of  the  assem- 
bly. Roger  Sherman  was  a  member  of  the  senate 
at  his  death.  Three  of  his  grandsons  were  to  follow 
him  there.  Governor  Baldwin  was  the  first,  and 
then  came  William  M.  Evarts  and  George  Frisbie 
Hoar. 

The  first  time  that  Governor  Baldwin  addressed 
the  senate  at  length  was  in  June,  1848,  when  he  dis- 
cussed the  bill  for  the  admission  of  Oregon  as  a  state. 
Her  territorial  legislature  had  adopted  a  law  for- 
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ever  prohibiting  slavery.  The  bill  ratified  this  ac- 
tion. Could  congress  make  or  ratify  such  a  prohibi- 
tion? Governor  Baldwin  observed  that  it  had  ex- 
ercised the  power  since  the  origin  of  the  government. 
He  said: 

If  the  Constitution  vests  in  the  Government  of  the  United 
States  the  right  to  acquire  the  dominion  or  sovereignty  over  new 
territory  which  has  not,  by  becoming  a  State,  acquired  the  means 
of  self-government,  thereby  creating  the  necessity  for  legislation, 
Congress  must  pass  the  proper  and  necessary  laws  to  meet  the 
exigency.  It  follows,  therefore,  that  Congress  must  judge  what 
laws  are  necessary  and  proper  for  the  government  of  the  Terri- 
tory, according  to  the  spirit  of  the  Constitution,  and  most  con- 
ducive to  the  general  welfare  and  interests  of  the  people  of  the 
United  States.  The  States,  as  such,  have  no  interest  in  the  terri- 
tory acquired  by  the  nation  to  justify  their  interference  with  its 
government.  No  citizen  of  a  State  has  a  right  to  go  there  with 
or  without  his  property  till  Congress  gives  him  the  liberty.  Con- 
gress may,  if  it  judge  it  best,  keep  the  territory  wholly  unoccu- 
pied, as  was  proposed  in  regard  to  the  territory  between  the 
Nueces  and  the  Rio  Grande,  or  it  may  dispose  of  the  land  to 
immigrants  from  abroad,  to  free  people  of  color,  or  to  the  Indian 
tribes.  If  Congress  deem  it  most  promotive  of  the  general  inter- 
est to  provide  for  its  settlement  as  free  territory,  excluding  no 
one,  but  securing  to  every  inhabitant  his  personal  liberty,  whose 
rights,  I  ask,  are  violated?  When  a  citizen  of  South  Carolina 
emigrates  with  his  property  to  settle  in  another  State  or  Terri- 
tory, he  ceases  to  be  a  citizen  of  the  State  which  he  has  abandoned, 
or  to  have  a  claim  on  her  sovereignty  for  his  protection. 

When  California  was  acquired  from  Mexico,  he 
moved  in  the  senate  (following  the  same  line  of 
thought)  that  the  people  of  the  ceded  territory 
should  remain  in  general  under  their  then  existing 
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laws  (which  prohibited  slavery)  but  should  also 
enjoy  the  privilege  of  trial  by  jury  and  of  the  writ 
of  habeas  corpus. 

Governor  Baldwin  was  from  his  youth  up  a  close 
student  of  history.  His  reading  in  that  line  proved 
an  excellent  preparation  for  his  senatorial  duties. 
In  1850,  Senator  Mason  of  Virginia  introduced  a 
proposition  to  issue  land  scrip  for  the  satisfaction  of 
all  outstanding  land  warrants  issued  by  his  state  for 
services  performed  in  the  Revolutionary  War. 
Such  issues  had  been  made  from  time  to  time  down 
to  that  very  year.  Mr.  Baldwin,  in  behalf  of  the 
committee  on  claims,  opposed  any  such  relief  in  favor 
of  holders  of  warrants  issued  after  1791.  Senator 
Mason  replied,  that  while  Virginia  owned  and  ceded 
to  the  United  States  the  whole  western  country, 
except  what  she  needed  to  satisfy  her  military  boun- 
ties and  make  indemnity  for  the  expenses  of  the  war, 
Connecticut  had  from  her  cession  received  three  mil- 
lion, six  hundred  and  sixty-six  thousand  acres  for 
private  purposes;  and  closed  thus: 

Yet,  after  all  this,  the  State  of  Virginia  is  to  be  rebuked  by 
the  representative  of  that  State  for  having  made  large  appro- 
priations of  military  bounty  land  to  her  officers!  Sir,  I  feel 
strongly  when  a  rebuke  comes  from  any  quarter  respecting  the 
conduct  of  Virginia  in  regard  to  the  revolutionary  war ;  but  I  feel 
something  like  indignation  when  it  comes  from  that  quarter. 

Senator  Baldwin  replied  on  the  instant  to  this 
unwarranted  attack  on  the  honor  of  his  State  in  these 
words : 
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The  Senator  from  Virginia  has  thought  proper  to  refer  dis- 
paragingly, to  the  conduct  of  the  State  of  Connecticut  in  reserv- 
ing from  her  cession  a  portion  of  her  public  domain.  I  can  in- 
form that  senator,  sir,  that  Connecticut,  small  as  she  is  in 
territory,  small  as  she  was  in  population  when  compared  with  the 
State  of  Virginia,  had  more  troops  in  the  field  than  the  great  State 
of  Virginia.  This  was  stated  by  Chief-Justice  Ellsworth,  one 
of  the  delegates  from  Connecticut  in  the  convention  which  formed 
the  constitution  of  the  United  States;  and  no  delegate  from  Vir- 
ginia —  though  Mr.  Madison  was  present  and  participated  in  the 
debate  —  ventured  to  deny  it.  And  yet  the  senator  from  Vir- 
ginia says  he  looks  almost  with  indignation  upon  the  State  of 
Connecticut,  because  one  of  her  senators,  in  the  performance  of  a 
duty  imposed  upon  him  as  a  member  of  one  of  the  committees  of 
this  body,  has  thought  proper  to  rebuke  the  frauds  which  have 
been  committed  by  individuals  in  the  State  which  that  senator  has 
the  honor  to  represent.  Sir,  Virginia  is  a  noble  State;  I  impute 
nothing  dishonorable  to  her.  But  inasmuch  as  I  have  deemed  it 
my  duty  to  rebuke  those  frauds,  the  senator  alludes  in  terms  of 
disparagement  to  the  State  which  gave  me  birth,  and  which  I 
have  the  honor  to  represent,  because  with  all  her  revolutionary 
claims  she  thought  proper,  in  ceding  her  western  domain,  to  re- 
serve a  comparatively  small  portion  of  it  for  the  purposes  of  popu- 
lar education.  Sir,  this  reservation  was  not  made  for  any  mere 
private  objects;  it  was  not  made  to  aid  her  in  the  discharge  of  her 
revolutionary  responsibilities,  or  the  payment  of  her  civil-list  ex- 
penditures, but  for  the  noble  purpose  of  providing  for  the  educa- 
tion of  every  child  within  her  limits,  and  of  peopling  as  well  the 
magnificent  territory  which  she  ceded  as  that  which  she  reserved, 
with  an  educated,  enlightened,  and  enterprising  population. 

It  was  by  this  reservation  that  she  laid  the  foundation  of  that 
munificent  school-fund  which  enabled  those  who  took  the  census 
in  1840  to  return  that  they  found  in  the  whole  State  of  Con- 
necticut but  five  hundred  and  twenty-six  persons  of  adult  age 
who  were  not  able  to  read  and  write;  and  these  are  believed  to 
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have  been  chiefly  foreigners.  Can  the  senator  from  Virginia  say 
as  much  for  his  State,  and  appeal  to  the  returns  of  the  census  to 
confirm  him? 

But,  sir,  it  seems  that  the  State  of  Virginia,  in  order  to  induce 
her  citizens  to  share  in  the  perils  and  the  glories  of  the  revolu- 
tion, was  obliged  to  offer  the  enormous  bounties  which  I  have 
already  stated  to  the  Senate.  Sir,  the  citizens  of  Connecticut 
rushed  at  once  to  the  combat.  They  were  at  Ticonderoga,  sir. 
Yes,  sir;  they  were  there  with  Ethan  Allen  and  his  Green  moun- 
tain boys  —  himself  a  native  of  Connecticut,  at  their  head  —  on 
an  expedition  planned  in  Connecticut,  and  supplied  from  its 
public  treasury,  before  the  Continental  Congress  of  1775  had 
assembled  —  capturing  that  important  fortress,  almost  before  the 
blood  had  grown  cold  that  was  shed  at  Concord  and  at  Lexing- 
ton. They  were  at  Bunker's  Hill  with  Putnam,  and  Knowlton, 
and  Grosvenor,  and  their  brave  compatriots,  who  needed  no 
bounty  to  induce  them  to  engage  in  the  service  of  their  country. 
I  need  not  dwell  on  the  Revolutionary  history  of  my  State.  It 
is  known  to  all  who  hear  me.  Was  it  too  much,  then,  I  ask, 
when  the  State  of  Virginia,  with  fewer  troops  in  the  field  than 
Connecticut,  thought  proper  to  reserve  nine  million  acres  of  land 
in  what  is  now  the  State  of  Kentucky,  and  three  million,  seven 
hundred  thousand  more  in  Ohio,  in  the  cession  of  her  claims  to 
the  Northwestern  Territory,  that  the  State  of  Connecticut  should 
reserve  three  million  acres  of  her  territory  for  the  free  education 
of  her  children? — the  descendants  of  her  sons  who  had  bravely 
fought  and  many  of  whom  had  fallen,  on  the  battle-fields  of  the 
Revolution,  in  the  service  of  their  country  —  a  service  in  which 
they  had  engaged  without  any  such  inducements  to  stimulate  their 
patriotism  as  were  offered  by  Virginia  to  her  sons?  Was  it  too 
much  for  them  to  ask;  and  is  it  for  Virginia  to  cast  reproach  for 
this?  no,  sir;  no,  sir. 

Sir,  I  do  not  propose  at  this  time  to  go  into  the  question  of  the 
title  of  Virginia  to  this  Northwestern  Territory,  which  she  pro- 
fesses to  have  ceded  to  the  government  of  the  United  States.     If 
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time  permitted,  sir,  I  could  show  that,  while  the  State  of  Con- 
necticut had  a  title  to  the  lands  which  she  reserved,  the  title  of 
Virginia  to  the  territory  which  she  ceded  was  at  least  a  doubtful 
one.  And  for  all  the  services  which  are  claimed  to  have  been 
rendered  in  conquering  that  territory  from  the  enemy,  they  have 
received  a  liberal  reward  from  the  government  and  been  quar- 
tered on  the  public  treasury. 

This  spirited  and  off-hand  defense  of  his  state 
brought  him  warm  plaudits. 

In  his  first  communication  as  governor  to  the  Gen- 
eral Assembly  of  Connecticut,  he  had  remarked  that 
"the  doctrine  of  instructions,  as  elsewhere  under- 
stood, has  never  been  regarded  by  the  people  of  this 
state  as  consistent  with  the  constitutional  responsi- 
bility of  their  representatives,"  adding  that  "under 
ordinary  circumstances,  it  is  probably  safer  for  the 
community  to  leave  the  representative  to  act,  under 
the  full  sense  of  his  individual  responsibility,  ac- 
cording to  the  dictates  of  his  own  judgment,  enlight- 
ened by  the  wisdom  and  experience  of  his  associates 
in  council,  than  to  attempt  to  guide  him  in  his  course 
with  less  perfect  lights,  and  perhaps  in  ignorance  of 
much  that  should  influence  his  decision."  In  1850 
the  legislature  instructed  their  senators  to  oppose 
in  all  constitutional  ways  any  measure  of  compro- 
mise by  which  any  portion  of  free  territory  might 
be  turned  into  slave  territory.  In  alluding  to  this 
before  the  Senate,  he  observed: 

These  instructions  are  in  accordance  with  my  own  deliberate 
judgment.  It  will,  therefore,  afford  me  great  pleasure  to  con- 
form to  them.     I  wish,  however,  not  to  be  understood  as  con- 
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curring  in  sentiment  with  the  distinguished  Senator  from  Mich- 
igan, whom  I  do  not  now  see  in  his  seat,  and  with  my  friend 
from  Illinois,  who  have  addressed  the  Senate  on  the  subject  of 
instructions.  I  should  never  be  willing,  standing  here  as  an 
American  Senator,  to  record  my  vote  for  any  measure  contrary  to 
the  dictates  of  my  own  judgment,  enlightened  by  the  deliberations 
of  this  body,  even  though  I  were  positively  instructed  to  do  so  by 
the  Legislature  of  my  State. 

It  was  this  conception  of  the  duty  of  one  who 
represented  a  political  community  in  a  legislative 
body  to  act  and  vote  on  his  own  best  judgment  at 
the  time,  and  to  make  no  pledges  and  bow  to  no 
instructions  to  the  contrary,  that  cost  Governor  Bald- 
win his  reelection  to  the  senate.  The  Abolition,  or 
Free  Soil,  party  had  for  many  years  put  up  a  sep- 
arate state  ticket  in  Connecticut,  and  cast  nearly 
four  per  cent  of  all  the  votes.  Some  of  its  ad- 
herents were  apt  to  be  found  in  the  General  As- 
sembly, and  many  of  the  Whigs  were  little  behind 
them  in  their  opposition  to  slavery  at  every  point. 
Governor  Baldwin  was  one  of  the  latter  class.  The 
Free  Soilers,  however,  had  as  a  party  always  op- 
posed him,  when  a  candidate  for  office.  In  the  leg- 
islature which  was  to  elect  his  successor  the  more 
radical  anti-slavery  men  held  the  balance  of  power. 
He  received  the  caucus  nomination  of  the  Whigs. 
Two  or  three  of  them,  however,  asked  for  a  written 
statement  of  his  opinions  upon  certain  points.  This 
he  declined  to  give,  declaring  that  he  would  not 
put  himself  in  the  position  of  a  seeker  of  office ;  that 
such  a  statement  would  be  regarded,  under  the  cir- 


522  ROGER  SHERMAN  BALDWIN  [1793 

cumstances,  as  a  pledge;  and  that  in  his  judgment 
a  member  of  the  senate  ought  to  occupy;  in  that  body 
a  position  not  trammeled  by  pledges  of  any  sort 
whatsoever.21  The  result  was  that  there  was  no 
election  by  that  legislature,  and  the  next  made  choice 
of  a  Democrat. 

He  joined  in  the  movement  for  the  formation  of 
the  Republican  party,  and  was  one  of  the  electoral 
college  of  Connecticut,  which  cast  the  vote  of  the 
state  for  Abraham  Lincoln  in  i860. 

His  last  public  service  was  rendered  in  February, 
1 86 1,  when  he  was  sent  by  Connecticut  as  one  of 
her  delegation  to  the  National  Peace  Convention  at 
Washington.  They  chose  him  to  represent  the  state 
on  the  principal  committee  (that  on  Resolutions). 
From  the  report  agreed  on,  which  was  an  incon- 
gruous bundle  of  compromises,  submitted  in  the 
form  of  an  amendment  to  the  Constitution  of  the 
United  States,  the  representatives  of  Connecticut, 
Massachusetts,  New  York  and  Virginia  dissented. 
A  minority  report  was  drawn  and  signed  by  Governor 
Baldwin,  as  a  substitute,  recommending  an  applica- 
tion to  Congress  by  the  states  for  the  convocation, 
pursuant  to  the  fifth  article  of  the  Constitution,  of 
a  Convention  for  proposing  amendments.22  He  sup- 
ported it  on  the  floor  of  the  Convention  in  a  speech 
of  some  length.     For  an  informal  conference  of  this 

21  See  obituary  notice  by  Governor  Henry  B.  Harrison,  30  Connecti- 
cut Reports,  611. 

22  Debates  and  Proceedings  of  the  Peace  Convention  in  1861,  p.  45. 
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kind,  he  said,  in  which  a  number  of  states  were 
not  represented  at  all,  to  ask  congress  to  approve 
certain  constitutional  amendments  and  submit  them 
for  ratification,  was  to  assume  a  function  which  did 
not  belong  to  it.  The  legislature  of  Kentucky  had, 
during  the  preceding  month,  made  such  an  applica- 
tion to  congress,  as  he  now  suggested,  and  invited 
the  other  states  to  do  the  same.  The  President  had 
already  transmitted  it  to  congress.  If  it  should  be 
favorably  acted  on  there,  the  people,  and  all  the  peo- 
ple of  the  United  States,  would  have  an  opportunity 
to  speak  their  will,  and  in  the  best  way  for  making 
it  clear  and  emphatic.  On  the  other  hand,  for  the 
conference  to  bring  pressure  upon  congress  to  pro- 
pose particular  amendments  would  be  to  violate  the 
spirit  of  the  Constitution.  He  begged  the  confer- 
ence to  remember  the  warning  in  Washington's 
Farewell  Address  that  all  combinations  and  associa- 
tions, under  whatever  plausible  character,  with  the 
real  design  to  control,  counteract  or  awe  the  regular 
deliberation  and  action  of  the  constituted  authorities 
are  of  fatal  tendency.23 

After  a  general  discussion  of  the  subject,  occupy- 
ing nearly  two  weeks,  his  motion  to  substitute  the 
recommendations  of  the  minority  report  for  those 
of  the  committee  was  lost  by  a  vote  of  eight  states 
for  and  thirteen  against  it.24  The  adoption  of  the 
recommendation  of  what  was  entitled  the  thirteenth 


23  Debates  and  Proceedings  of  the  Peace  Convention,  pp.  58,  413, 416. 

24  Debates  and  Proceedings  of  the  Peace  Convention,  p.  417. 
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amendment  to  the  Constitution  followed,  and  the 
proposition  was  at  once  brought  before  congress, 
where  it  became  the  subject  of  debate  in  each  house 
during  the  closing  week  of  the  session.  It  was  not 
adopted,  and  the  current  of  events  was  moving  so 
rapidly  as  soon  to  sweep  past  the  state  of  things  out 
of  which  the  Peace  Conference  arose.  President 
Lincoln  was  inaugurated,  and  had  another  amend- 
ment to  the  Constitution  to  urge  upon  congress, 
which  also  was  to  be  brushed  aside  as  behind  the 
times.  Had  the  Peace  Conference  unanimously 
adopted  the  proposition  of  Governor  Baldwin,  it  is 
probable  that  it  might  have  helped  to  keep  the  Bor- 
der States  in  line  with  the  Union;  but  South  of  them 
the  general  movement  toward  secession  had,  no 
doubt,  gone  too  far  for  any  thing  to  check  it,  except 
the  ultima  ratio  regum,  which  was  to  be  found  no 
less  convincing  when  used  by  a  republic. 

On  the  expiration  of  his  senatorial  term,  Gov- 
ernor Baldwin  resumed  his  professional  practice,  to 
which  for  four  years  he  had  been  able  to  give  but 
little  of  his  time,  and  it  soon  became  more  lucrative 
than  ever  before.  He  was  in  a  position  to  take  only 
such  business  as  he  liked  and,  with  fewer  cases  than 
when  a  young  man,  had  more  important  and  better 
paying  ones.  He  had  always  practiced  to  a  consid- 
erable extent  in  the  federal  courts,  and  that  part  of 
his  business  steadily  grew.  He  was  often  engaged  in 
the  trial  of  patent  causes,  and  among  the  inventions 
which  thus  came  under  his  watch  and  ward  were 


1863]  ROGER  SHERMAN  BALDWIN  525 

those  for  producing  the  modern  style  of  pin,  vul- 
canized india-rubber,  and  the  Wheeler  &  Wilson 
sewing  machine. 

He  was  often  called  on  for  written  opinions  on 
difficult  questions.  The  reasoning  of  one  of  these, 
given  December  1,  1855,  as  to  the  claims  made 
against  the  New  York  &  New  Haven  Railroad  Com- 
pany on  account  of  fraudulent  over-issues  of  stock 
by  its  transfer  agent,  and  printed  for  use  in  a  cause 
then  pending  in  the  Court  of  Appeals  of  New  York, 
was  quite  closely  followed  in  the  opinion  finally 
pronounced.25 

His  practice  toward  the  close  of  his  life  netted 
him  over  $10,000  a  year,  and,  though  this  sum  now 
seems  small,  it  is  believed  that  he  was  the  first  Con- 
necticut lawyer  who  ever  received  so  large  an  annual 
professional  income. 

He  was  extremely  thorough  in  the  preparation 
of  his  causes.  Full  minutes  were  made  of  the  facts 
that  could  be  proved,  and  fuller  of  the  legal  prin- 
ciples and  authorities  that  he  thought  in  point. 
These  papers  were  pigeon-holed  in  alphabetical  or- 
der under  the  initial  of  the  name  of  the  client. 

In  arguing  causes  he  aimed  at  clearness  of  state- 
ment rather  than  oratorical  effect. 

A  very  competent  critic  has  said:26 

26  The  Mechanics  Bank  vs.  The  New  York  and  New  Haven  R.  R. 
Co.,  3  Kerman's  Reports,  599,  613.  See  further,  the  New  York  and 
New  Haven  R.  R.  Co.  vs.  Schuyler,  17  New  York  Reports,  592,  34 
New  York  Reports,  30. 

26  Governor  Henry  B.  Harrison,  30  Connecticut  Reports,  610. 
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His  discourse,  whether  addressed  to  the  court  or  the  jury,  was 
marked  by  uniform  purity  and  transparency  of  style.  His  Eng- 
lish was  perfect.  He  was  always  able  to  say,  without  embarrass- 
ment or  hesitation,  precisely  what  he  wished  to  say, —  guarding 
with  proper  qualifications,  exceptions  and  limitations,  when  neces- 
sary, every  sentence  and  phrase,  so  that  his  idea,  when  expressed, 
stood  forth  sharply  defined,  exactly  in  the  form  in  which  he 
wished  it  to  appear.  Rarely,  if  ever,  has  he  been  known  to  con- 
struct an  entangled  or  imperfect  sentence.  His  steady  and  clear 
intellect  so  controlled  his  tongue,  that  with  him  every  sentence 
spontaneously  assumed  its  fit  beginning,  its  appropriately  arranged 
contents,  and  its  accurate  and  graceful  termination.  His  oratory 
was  not  often  impassioned.  It  was  dignified,  logical,  clear  and 
convincing,  addressed  to  the  intellect  rather  than  to  the  feelings. 
Yet,  having  in  himself  a  large  reserve  of  feeling,  he  possessed  the 
power  of  appealing  in  terms  of  impressive  earnestness  to  the 
higher  sentiments  and  sympathies  of  men.  Personal  pride,  the 
sense  of  honor,  contempt  for  meanness  and  fraud,  indignation  at 
corruption  and  injustice  —  these  and  such  like  sentiments  of  the 
human  heart  he  knew  how,  on  proper  occasions,  to  touch  and  to 
inflame. 

His  briefs,  before  courts  of  last  resort,  directed 
attention  mainly  to  the  principles  which,  as  he 
claimed,  governed  the  case,  and  were  not  overloaded 
with  unnecessary  citations.27 

One  of  his  most  distinguished  contemporaries  at 
the  bar — a  man  who  declined  the  position  of  senator 
of  the  United  States  after  he  had  been  actually 
elected  to  it — once  gave  it  as  his  opinion  that  Gov- 
ernor Baldwin  was  the  ablest  lawyer  that  Connecti- 

27  See,  for  example,  those  reported  in  East  Hartford  vs.  Hartford 
Bridge  Co.,  10  Howard's  Reports,  511,  529;  and  Rowan  vs.  Sharps 
Rifle  Company,  29  Connecticut  Reports,  282,  308. 
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cut  had  ever  produced  in  any  part  of  her  history.28 
During  the  closing  years  of  his  life  he  was  of- 
fered, but  declined,  the  nomination  of  his  party 
(which  was  equivalent  to  an  election)  for  the  office 
of  Judge  of  the  Supreme  Court  of  Errors  of  Con- 
necticut. 

Governor  Baldwin  was  tall  and  well  proportioned, 
with  an  erect  carriage  and  firm  step. 

The  lawyers  of  his  youth  generally  wore  a  full 
dress  suit  of  black  at  all  seasons  and  all  hours  of  the 
day,  in  court  or  out  of  court.  The  only  variation 
was  an  occasional  substitution  of  a  blue  coat  with 
gilt  buttons,  and  buff  waistcoat.  He  was  among 
the  last  to  continue  the  use  of  this  style  of  dress; 
not  abandoning  it  until  the  last  decade  of  his  life. 
At  least  one  of  the  Connecticut  lawyers  of  the  old 
school29  wore  the  blue  coat  when  attending  court, 
as  late  as  1872.  Governor  Baldwin's  health  was  al- 
ways good  and  he  seemed  as  active  and  vigorous  at 
sixty-nine  as  he  had  been  ten  years  before.  A  few 
months  later  he  passed  away  after  a  brief  illness, 
soon  after  entering  on  his  seventy-first  year. 

28  30  Connecticut  Reports,  611  and  606. 

29  Governor  Cleveland  of  Windham  County. 
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RUFUS  CHOATE. 

From  a  bronze  statue  by  Daniel  C.  French  in  tha  Court  House  at 
Boston,  Massachusetts. 


RUFUS  CHOATE. 

1799-1859- 

BY 

JOSEPH  HODGES  CHOATE, 

of  the  New  York  Bar;  ex-President  of  the  American  Bar  Association. 

Being  an  address  delivered  at  the  unveiling  of  the  statue  of  Rufus 
Choate  at  the  Court  House  in  Boston,  prefaced  by  a  note  on  The  Life 
of  Rufus  Choate  by  Joseph  Hodges  Choate,  Jr. 

LIFE  OF  RUFUS  CHOATE. 

The  perfect  individuality  of  the  mind  and  temperament  of 
Rufus  Choate  lend  an  unusual  interest  to  the  consideration  of  his 
ancestry.  One  cannot  help  wondering  how  he  came  by  all  he 
had,  and  upon  what  inherited  foundation  the  extraordinary  struc- 
ture of  his  intellect  was  reared.  The  study  yields  little  definite 
enlightenment.  His  typical  Puritan  pedigree  accounts  perhaps  for 
the  solid  qualities  of  his  genius,  but  not  at  all  for  its  brilliancy. 
Most  of  his  predecessors,  indeed,  showed  a  spirit  of  intellectual 
aspiration,  which,  had  it  not  been  repressed  and  fettered  by  the 
hard  conditions  of  primitive  New  England  life,  might  at  any 
time  have  carried  one  of  them  to  considerable  eminence;  yet  none 
of  them  ever  made  any  great  figure  in  the  world. 

Rufus  Choate  was  sixth  in  descent  from  John  Choate,  who  came 
from  England  in  1643,  and  settled  at  Ipswich.  What  sort  of  an 
education  John  Choate  may  have  had  is  not  known ;  but  he  showed 
his  ideas  on  the  subject  by  providing  in  his  will  that  his  youngest 
son,  Benjamin,  be  sent  to  Harvard,  where,  accordingly,  that 
young  man  graduated  in  1703.  Among  the  elder  sons,  who  had 
no  such  advantages,  Thomas,  the  ancestor  of  Rufus,  nevertheless 
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became  rather  a  prominent  man,  representing  Ipswich  in  the  Gen- 
eral Court  for  1723,  1724,  1725  and  1727.  He  settled  on  Hog 
Island,  where  his  descendants  have  ever  since  continued  to  live. 
On  his  farm  there,  in  1725,  his  son  Francis,  built  the  house  in 
which  Rufus  was  born.  Francis  was  a  ruling  elder  of  the 
church;  also,  with  the  cheerful  inconsistency  of  his  time,  a  slave- 
holder. His  son  William,  the  grandfather  of  Rufus,  was  pre- 
pared for  college  with  the  intent  that  he  should  enter  the  minis- 
try; but  he  seems  to  have  rebelled  against  the  parental  choice  and 
gone  to  sea.  He  became  the  master  of  a  vessel  before  he  was 
twenty-five,  later  the  owner  of  others,  and  seems  to  have  divided 
his  years  between  farming  and  navigation.  He  also  taught  school 
on  the  Island  and  incidentally  contrived  to  educate  his  children 
rather  well.  He  married  Mary  Giddings.  Their  eldest  son 
David,  born  in  1757,  was  the  father  of  Rufus.  He  also  taught 
school,  but  in  1780  enlisted  and  served  throughout  the  campaign 
of  that  year  in  Colonel  Gimat's  light  infantry  regiment  of  Lafay- 
ette's command.  He  married  Miriam  Foster,  daughter  of  Cap- 
tain Aaron  Foster  of  Chebacco.  Little  is  recorded  of  her  people, 
except  their  surprising  longevity,  or  of  her,  except  that  she  was  a 
"  quiet,  sedate  but  cheerful  woman,  dignified  in  manner,  quick 
in  perception,  of  strong  sense  and  ready  wit,"  and  that  her  son 
resembled  her  in  many  ways.  Perhaps  it  was  through  her  that 
the  streak  of  genius  came  to  her  son  —  the  divine  fire  which 
kindled  the  solid  Puritan  material  into  such  a  blaze. 

In  the  old  Bible  of  William,  grandfather  of  Rufus  Choate, 
his  birth  is  recorded  with  characteristic  minuteness,  "  Tuesday, 
October  I,  1799,  at  3  o'clock  P.  M."  Clocks  were  apparently  a 
recent  acquisition  on  the  Island,  as  the  earlier  entries  give  the 
time  by  reference  to  the  tide  — "  at  high  water  in  ye  morning." 
In  1800,  David  Choate  removed  from  the  Island  to  the  main- 
land village,  but  did  not  part  with  the  Island  farm.  The  new 
residence  was  nearly  as  maritime  as  the  old,  overlooking  the  sea, 
and  in  a  village  much  frequented  by  sea-faring  folk.  Here  the 
boy  Rufus   grew  up,   strong  and   vigorous   in   constitution,   and 
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from  the  beginning  showing  an  electric  energy  in  everything  he 
undertook  —  play,  farm-work,  or  book-work.  With  marked  pre- 
cocity, he  seems  to  have  taken  to  serious  reading  for  his  own 
pleasure  before  he  was  six.  Very  early  in  life,  he  began  to  show 
a  remarkable  power  of  visualization,  of  taking  in,  almost  at  a 
glance,  the  substance  of  a  page.  His  memory  was  so  tenacious 
that  what  he  drew  from  books  in  this  rapid  fashion  he  held  in- 
definitely, and  what  he  read  with  care  was  automatically  all  but 
memorized.  His  most  intimate  companion  was  his  younger 
brother  Washington,  another  brilliant  creature,  who  died  before 
he  was  twenty. 

The  boy  Rufus's  schooling  was  anything  but  systematic.  At 
ten,  he  began  the  study  of  Latin  under  Dr.  Sewall.  Afterward, 
he  had  only  a  few  months'  tuition  each  year  for  six  years,  some 
of  it  from  Dr.  Holt,  the  local  clergyman,  some  from  the  casual 
and  changing  teachers  of  the  district  school  —  men  like  Dr.  Cogs- 
well, who  taught  in  the  intervals  of  their  own  college  courses. 
In  January,  1815,  he  went  to  the  academy  in  Hampton,  New 
Hampshire,  for  six  months  of  real  preparation,  and,  in  the  sum- 
mer of  that  year,  entered  Dartmouth  College. 

Entering  at  fifteen,  he  was  almost  the  youngest  freshman.  His 
preparation  had  been  so  desultory  that,  during  the  fall  term,  he 
was  not  particularly  prominent ;  but  almost  immediately  after  that 
he  began  to  excel  in  everything  he  undertook.  Unfortunately, 
his  undertakings  included  little  out-of-door  recreation,  though  he 
was  no  hermit.  From  the  first  he  worked  at  a  terrible  pace, 
chiefly  to  please  himself  and  to  satisfy  his  own  ideal.  His  extraor- 
dinary command  of  English  appeared  even  at  the  beginning.  His 
translating  in  recitation  made  that  of  his  fellow-students  "  seem 
like  the  roughest  of  unlicked  babble."  Altogether  he  became 
easily  the  first  classical  scholar  of  the  institution,  then  no  mean 
distinction.  The  difficulties  of  the  college  during  this  period, 
when  the  famous  Dartmouth  College  Case  was  being  litigated, 
had  bred  an  exceptionally  earnest  spirit  among  the  undergradu- 
ates.    While  the  suit  was  pending,  the  College  was  stripped  of 
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buildings,  libraries,  and  apparatus,  but  the  loyalty  of  the  students 
stood  high,  and  they  seemed  to  feel  an  obligation  often  withheld 
from  more  prosperous  establishments.  During  his  four  years,  he 
achieved  an  amazing  position  in  this  unusually  serious  college 
world.  He  became  a  sort  of  literary  oracle.  At  his  Commence- 
ment in  1819,  he  was  the  valedictorian,  and  his  oration  made  an 
indelible  impression  upon  many  of  his  hearers.  It  was  his  first 
address  to  the  wider  audience  before  which  he  was  to  spend  his 
life. 

After  a  winter  of  successful  teaching  at  Dartmouth,  he  went 
to  the  Harvard  Law  School  for  a  year,  and  in  1821  moved  to 
Washington,  where  he  entered  the  office  of  William  Wirt,  then 
Attorney-General  of  the  United  States.  There  he  heard  most 
of  the  great  legal  lights  of  the  period,  and  saw  Marshall  presiding 
over  the  Supreme  Court.  He  also  heard  Pinkney  in  the  Senate, 
and  received  from  that  orator  a  deep  and  lasting  impression.  On 
February  27th,  1822,  he  was  recalled  to  his  home  by  the  death 
of  his  brother  Washington,  the  news  of  which  came  to  him  out 
of  a  clear  sky,  with  an  almost  intolerable  shock.  After  a  short 
time  at  home,  he  took  up  his  law  work  again,  first  with  Asa  An- 
drews of  Ipswich,  and  then  with  Judge  Cummins  at  Salem.  He 
was  admitted  to  the  bar  in  1823. 

He  thereupon  hung  out  his  "  shingle  "  in  South  Danvers,  where 
he  spent  the  first  four  or  five  years  of  his  professional  life,  during 
which  he  twice  represented  the  town  in  the  state  Legislature,  and 
for  one  year  was  a  member  of  the  state  Senate.  His  progress 
was  as  rapid  as  could  have  been  expected,  but  often  dismally  slow. 
At  times,  he  even  thought  of  abandoning  the  law  altogether;  but 
gradually  his  brilliant  gifts,  and  the  unflagging  industry  which 
he  devoted  to  even  the  smallest  cases  began  to  tell,  and  in  1826, 
in  the  noted  Mumford  Case,  he  scored  heavily.  In  the  mean- 
time, in  1825,  he  married  Miss  Helen  Olcott,  daughter  of  Mills 
Olcott,  Esq.,  of  Hanover,  New  Hampshire,  an  almost  ideally 
happy  match,  the  result  of  which  was  favorable  to  his  career  in 
every  aspect.     In   1828,  he  removed  to  Salem,  and  speedily  be- 
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came  prominent  at  that  distinguished  bar.  There  he  had  many 
striking  successes,  among  others,  the  defense  of  Jefferds,  indicted 
for  stealing  turkeys.  The  case  was  tried  four  times,  the  proofs 
accumulating  with  each  trial;  but  on  each  occasion  he  secured  a 
disagreement,  one  member  of  each  jury  holding  out  for  acquittal. 
He  was  also  engaged  in  the  famous  Knapp  murder  case.  In  the 
midst  of  all  this  most  exacting  labor,  he  somehow  contrived  to 
get  through  an  incredible  mass  of  outside  work,  not  only  in  the 
way  of  legal  and  classical  studies,  but  of  general  reading.  The 
only  recreation  he  needed  seemed  to  be  a  change  of  intellectual 
occupation. 

In  1830,  he  was  nominated  for  Congress  by  the  "  National  Re- 
publicans," displacing  —  to  the  great  but  short-lived  wrath  of  the 
conservative  element  —  the  Honorable  B.  W.  Crowninshield,  who 
had  been  Monroe's  Secretary  of  the  Navy  and  had  represented 
Essex  for  eight  years.  Mr.  Choate  was  elected,  however,  and 
immediately  plunged  into  an  arduous  course  of  preparation  for 
his  new  duties,  devouring  innumerable  books  on  all  manner  of 
public  questions,  and  abstracting  and  analyzing  everything  syste- 
matically. He  took  his  seat  in  December,  1831,  was  reelected 
in  1833,  and  resigned  after  one  session  of  his  second  term.  There 
was  nothing  specially  important  in  his  service  in  the  House,  though 
he  made  notable  speeches  on  Revolutionary  Pensions,  the  Tariff, 
and  on  President  Jackson's  withdrawal  of  the  deposits  from  the 
Bank.  These  addresses,  however,  served  to  establish  his  reputa- 
tion as  one  of  the  most  effective  speakers  in  either  branch  of  Con- 
gress. 

After  his  resignation  he  removed  to  Boston,  though  the  bold- 
ness of  this  step  rather  frightened  him.  There  in  partnership 
with  B.  F.  Crowninshield,  he  fought  his  way  in  six  or  seven  years 
into  the  front  rank  of  the  Massachusetts  bar,  then  perhaps  the  ablest 
in  the  country.  His  life  during  this  time  was  almost  wholly  de- 
voted to  his  professional  work,  and  to  his  family,  but  he  neverthe- 
less constantly  became  more  widely  known.  So  highly  was  he  re- 
garded that  when,  in  1841.  Daniel  Webster  resigned  from  the 
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Senate  to  become  President  Harrison's  Secretary  of  State,  Mr. 
Choate  was  chosen  almost  by  acclamation  as  his  successor.  He 
accepted  somewhat  reluctantly,  with  the  express  understanding 
that  he  should  be  allowed  to  resign  in  a  few  years. 

He  commenced  his  senatorial  career  with  a  speech  on  the  Mc- 
Leod  case,  involving  the  international  complication  which  resulted 
from  the  burning  of  the  steamer  Caroline.  This  address  at- 
tracted wide  attention.  He  was  one  of  the  clear-sighted  few, 
who  advocated  the  reestablishment  of  a  National  Bank,  and  was  a 
leader  in  the  debate  on  this  subject.  He  was  also  one  of  the  chief 
advocates  for  the  confirmation  of  the  appointment  as  Minister  to 
Great  Britain  of  Edward  Everett,  who,  as  an  alleged  abolitionist, 
was  fiercely  opposed.  His  speech  on  this  subject  is  said  to  have 
been  one  of  his  most  brilliant.  He  also  spoke  three  times  with 
great  effect  in  favor  of  the  Ashburton  treaty.  During  all  this 
activity  he  kept  up  his  self-imposed  intellectual  discipline,  trans- 
lating, annotating  and  digesting  books  without  end.  He  was 
again  very  prominent  in  the  Tariff  debates  in  1844,  and  m  those 
upon  the  Annexation  of  Texas  (which  he  opposed)  in  1845,  and 
those  on  the  establishment  of  the  Smithsonian  Institution.  In  the 
latter  he  took  a  special  interest,  and  when  that  body  was  finally 
so  constituted  as  to  devote  its  powers  and  means  to  scientific  ad- 
vancement, instead  of  to  the  library  plan  which  he  had  advocated, 
his  disappointment  was  intense.  Altogether,  when  he  resigned, 
in  1845,  he  had  filled  his  brief  term  of  office  with  notable  public 
services. 

After  leaving  the  Senate,  he  returned  to  the  practice  of  the 
law  and  for  the  time  abandoned  politics.  He  now  entered  upon 
the  period  of  his  greatest  professional  triumphs.  Among  the  more 
notable  of  these  were  the  boundary  case  of  Massachusetts  versus 
Rhode  Island,  argued  before  the  United  States  Supreme  Court 
in  1846;  the  defense  of  Tirrell,  accused  of  murder,  in  the  same 
year;  and  the  Oliver  Smith  will  case,  in  1847.  In  1848,  he  re- 
appeared in  politics,  stumping  ardently  for  General  Taylor. 
Soon  afterward  he  was  offered  and  refused  a  professorship  of  Law 
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at  Harvard,  though  his  duties  were  to  be  so  arranged  as  not  to 
conflict  with  the  best  of  his  practice.  Almost  at  the  same  time 
he  refused  a  judgeship  of  the  Massachusetts  Supreme  Court.  In 
addition  to  his  professional  work,  he  delivered  many  addresses 
and  lectures,  some  of  which,  such  as  his  Law  School  address  in 
1845,  have  become  famous.  In  1849,  he  made  his  only  change  of 
partnership,  withdrawing  from  his  fifteen  years'  association  with 
Mr.  Crowninshield  and  taking  in  his  son-in-law,  Joseph  F.  Bell. 

In  June,  1850,  he  took  what  seems  to  have  been  the  only  con- 
siderable vacation  of  his  life,  a  trip  to  Europe  with  his  brother- 
in-law.  They  traveled  through  England,  France,  Belgium,  Ger- 
many, and  Switzerland  till  September.  Mr.  Choate's  enjoyment 
of  it  all  was  marvelously  keen,  and  his  letters  are  full  of  the  vivid 
impressions  he  received.  In  England  he  rejoiced  especially,  be- 
cause there  every  ounce  of  his  learning  had  its  weight,  and  every- 
thing fitted  in  with  his  experience.  He  also  had  many  acquaint- 
ances there  who  entertained  him  —  men  like  Lord  Ashburton,  Ma- 
caulay,  and  Lord  Lonsdale,  some  of  whom  he  had  known  in  Wash- 
ington. 

After  his  return,  he  found  himself  again  drawn  into  the  vortex 
of  political  activity.  With  the  acquisition  of  the  huge  south- 
western territory  from  Mexico  in  1850,  the  slavery  question  had 
once  more  reached  an  inflammatory  stage.  Feeling  ran  so  high  that 
the  centrifugal  forces  in  the  Union  seemed  to  be  gaining  danger- 
ous strength.  Accordingly,  all  over  the  country,  Union  meetings 
were  held  to  combat  and  counteract  the  disruptive  tendency.  At 
one  of  these  gatherings,  in  Boston,  presided  over  by  the  Honorable 
B.  R.  Curtis,  Mr.  Choate  made  a  speech  which  is  considered  one  of 
his  greatest  efforts.  In  185 1,  he  went  as  a  delegate  to  the  Whig 
National  Convention  and  there  fought  manfully  for  the  nomina- 
tion of  his  old  friend  and  constant  opponent  Webster,  but  without 
success.  In  1853,  he  was  elected  to  the  Massachusetts  Constitu- 
tional Convention,  where  again  he  rendered  conspicuous  service. 
This  was  the  last  of  his  official  public  activities. 

In  his  professional  life,  from  this  time  to  his  death,  great  cause 
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followed  great  cause  in  quick  succession,  and  his  constantly  in- 
creasing powers  manifested  themselves  in  continual  surprises. 
Perhaps  the  climax  of  his  skill  as  an  advocate  was  reached  in 
1857,  in  his  extraordinary  defense  of  Mrs.  Dalton  in  her  hus- 
band's suit  for  divorce.  What  remains  of  his  address  to  the  jury 
in  that  trial  is  among  his  most  impressive  utterances. 

In  these  latter  years  his  health,  which,  except  for  periodical 
sick-headaches,  had  always  been  good,  began  to  fail  —  not  at  all 
to  the  surprise  of  anyone  who  knew  his  relentless  habits  of  work. 
Several  times  in  1858  he  had  to  give  up  tasks  which  he  had  under- 
taken, and  in  1859  conditions  rapidly  grew  more  serious.  He 
was  suffering  —  though  no  one  knew  it  till  the  autopsy  disclosed 
the  fact  —  from  Bright's  disease.  His  last  non-professional  ad- 
dress was  delivered  on  March  28th  of  that  year;  he  made  his 
last  argument  before  the  full  court  on  the  next  day;  and  his  last 
professional  appearance  early  in  April.  He  had  planned  a  trip 
to  Europe  for  his  health,  and,  after  many  postponements,  em- 
barked on  June  29th  on  board  the  Steamship  "  Europa."  In  a 
few  days,  however,  it  became  evident  that  he  was  a  dying  man 
and,  accordingly,  he  and  his  son  landed  when  the  ship  touched  at 
Halifax.  There,  on  the  13th  of  July,  in  a  little  boarding-house 
overlooking  the  harbor,  he  died. 

All  over  the  country  his  death  was  felt  as  a  national  and  per- 
sonal loss,  and  the  public  tributes  were  innumerable.  Greatest 
of  these  was  the  meeting  of  the  brethren  of  the  Suffolk  bar,  where 
the  speeches  of  C.  G.  Loring,  R.  H.  Dana,  Jr.,  B.  R.  Curtis  and 
Judge  Sprague  rendered  the  last  and  highest  honors  to  his  memory. 

ADDRESS  BY  JOSEPH  H.  CHOATE. 

I  DEEM  it  a  very  great  honor  to  have  been  in- 
vited by  the  Suffolk  Bar  Association  to  take  part 
on  this  occasion  in  honor  of  him  who  still  stands 
as  one  of  the  most  brilliant  ornaments  of  the  Ameri- 
can Bar  in  its  annals  of  two  centuries.     Bearing  his 
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name  and  lineage,  and  owing  to  him,  as  I  do,  more 
than  to  any  other  man  or  men — to  his  example  and 
inspiration,  to  his  sympathy  and  helping  hand — 
whatever  success  has  attended  my  own  professional 
efforts,  I  could  not  refuse  the  invitation  to  come 
here  to-day  to  the  dedication  of  this  statue,  which 
shall  stand  for  centuries  to  come,  and  convey  to  the 
generations  who  knew  him  not  some  idea  of  the 
figure  and  the  features  of  Rufus  Choate.  Neither 
bronze  nor  marble  can  do  him  justice.  Not  Rem- 
brandt himself  could  reproduce  the  man  as  we  knew 
and  loved  him — for  until  he  lay  upon  his  death-bed 
he  was  all  action,  the  "noble,  divine,  godlike  action" 
of  the  orator— and  the  still  life  of  art  could  never 
really  represent  him  as  he  was. 

I'  am  authorized,  at  the  outset,  to  express  for  the 
surviving  children  of  Mr.  Choate  their  deep  sense 
of  gratitude  to  the  generous  donor  of  this  statue 
of  their  honored  father,  and  their  complete  appre- 
ciation of  the  sentiment  which  has  inspired  the  city 
and  the  court  to  accept  it  as  a  public  treasure,  and 
to  give  it  a  permanent  home  at  the  very  gates  of 
the  Temple  of  Justice,  at  whose  shrine  he  worshiped. 
They  desire  also  to  express  publicly  on  this  occasion 
their  admiration  of  the  statue  itself,  as  a  work  of 
art,  and  a  faithful  portrait,  in  form  and  feature,  of 
the  living  man  as  he  abides  in  their  loving  memory. 
The  City  of  Boston  is  certainly  indebted  to  Mr. 
French  for  his  signal  skill  in  thus  adding  a  central 
figure  to  that  group  of  great  orators  whom  its  elder 
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citizens  once  heard  with  delight — Webster,  Choate, 
Everett,  Mann,  Sumner  and  Garrison.  In  life,  they 
divided  the  sentiments  and  applause  of  her  people. 
In  death,  they  share  the  honors  of  her  Pantheon. 

It  is  forty  years  since  he  strode  these  ancient  streets 
with  his  majestic  step — forty  years  since  the  marvel- 
ous music  of  his  voice  was  heard  by  the  living  ear 
— and  those  of  us  who,  as  students  and  youthful 
disciples,  followed  his  footsteps,  and  listened  to  his 
eloquence,  and  almost  worshiped  his  presence, 
whose  ideal  and  idol  he  was,  are  already  many 
years  older  than  he  lived  to  be ;  but  there  must  be  a 
few  still  living,  and  present  here  to-day,  who  were  in 
the  admiring  crowds  that  hung  with  rapture  on  his 
lips — in  the  courts  of  justice,  in  the  densely  packed 
assembly,  in  the  Senate,  in  the  Constitutional  Con- 
vention, or  in  Faneuil  Hall  consecrated  to  Freedom 
— and  who  can  still  recall,  among  life's  most  cher- 
ished memories,  the  tones  of  that  matchless  voice, 
that  pallid  face  illuminated  with  rare  intelligence, 
the  flashing  glance  of  his  dark  eye,  and  the  light  of 
his  bewitching  smile.  But,  in  a  decade  or  two  more, 
these  lingering  witnesses  of  his  glory  and  his  tri- 
umphs will  have  passed  on,  and  to  the  next  gener- 
ation he  will  be  but  a  name  and  a  statue,  enshrined 
in  fame's  temple  with  Cicero  and  Burke,  with  Otis 
and  Hamilton  and  Webster,  with  Pinkney  and  Wirt, 
whose  words  and  thoughts  he  loved  to  study  and 
to  master. 

Many  a  noted  orator,  many  a  great  lawyer,  has 
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been  lost  in  oblivion  in  forty  years  after  the  grave 
closed  over  him,  but  I  venture  to  believe  that  the 
Bar  of  Suffolk,  aye,  the  whole  Bar  of  America,  and 
the  people  of  Massachusetts,  have  kept  the  memory 
of  no  other  man  alive  and  green  so  long,  so  vividly 
and  so  lovingly,  as  that  of  Rufus  Choate.  Many 
of  his  characteristic  utterances  have  become  pro- 
verbial, and  the  flashes  of  his  wit,  the  play  of  his 
fancy  and  the  gorgeous  pictures  of  his  imagination 
are  the  constant  themes  of  reminiscence,  wherever 
American  lawyers  assemble  for  social  converse. 
What  Mr.  Dana  so  well  said  over  his  bier  is  still 
true  to-day:  "When  as  lawyers  we  meet  together 
in  tedious  hours  and  seek  to  entertain  ourselves,  we 
find  we  do  better  with  anecdotes  of  Mr.  Choate, 
than  on  our  own  original  resources."  The  admir- 
able biography  of  Professor  Brown,  and  his  argu- 
ments, so  far  as  they  have  been  preserved,  are  text 
books  in  the  profession — and  so  the  influence  of  his 
genius,  character  and  conduct  is  still  potent  and  far 
reaching  in  the  land. 

You  will  not  expect  me,  upon  such  an  occasion, 
to  enter  upon  any  narrative  of  his  illustrious  career, 
so  familiar  to  you  all,  or  to  undertake  any  analysis 
of  those  remarkable  powers  which  made  it  possible. 
All  that  has  been  done  already  by  many  apprecia- 
tive admirers,  and  has  become  a  part  of  American 
literature.  I  can  only  attempt,  in  a  most  imper- 
fect manner,  to  present  a  few  of  the  leading  traits  of 
that   marvelous   personality,   which   we  hope   that 
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this  striking  statue  will  help  to  transmit  to  the  stu- 
dents, lawyers  and  citizens  who,  in  the  coming  years, 
shall  throng  these  portals. 

How  it  was  that  such  an  exotic  nature,  so  ar- 
dent and  tropical  in  all  its  manifestations,  so  truly 
southern  and  Italian  in  its  impulses,  and  at  the 
same  time  so  robust  and  sturdy  in  its  strength,  could 
have  been  produced  upon  the  bleak  and  barren 
soil  of  our  northern  cape,  and  nurtured  under 
the  chilling  blasts  of  its  east  winds,  is  a  mystery 
insoluble.  Truly,  "this  is  the  Lord's  doing,  and 
it  is  marvelous  in  our  eyes."  In  one  of  his  speeches 
in  the  Senate,  he  draws  the  distinction  between 
"the  cool  and  slow  New  England  men,  and  the 
mercurial  children  of  the  sun,  who  sat  down  side 
by  side  in  the  presence  of  Washington,  to  form 
our  more  perfect  union."  If  ever  there  was  a 
mercurial  child  of  the  sun,  it  was  himself  most 
happily  described.  I  am  one  of  those  who  be- 
lieve that  the  stuff  that  a  man  is  made  of  has 
more  to  do  with  his  career  than  any  education  or 
environment.  The  greatness  that  is  achieved,  or 
is  thrust  upon  some  men,  dwindles  before  that  of 
him  who  is  born  great.  His  horoscope  was  pro- 
pitious. The  stars  in  their  courses  fought  for  him. 
The  birthmark  of  genius,  distinct  and  ineffaceable, 
was  on  his  brow.  He  came  of  a  long  line  of  pious 
and  devout  ancestors,  whose  living  was  as  plain  as 
their  thinking  was  high.  It  was  from  father  and 
mother  that  he  derived  the  flame  of  intellect,  the 
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glow  of  spirit  and  the  beauty  of  temperament  that 
were  so  unique. 

And  his  nurture  to  manhood  was  worthy  of  the 
child.  It  was  "the  nurture  and  admonition  of  the 
Lord."  From  that  rough  pine  cradle,  which  is  still 
preserved  in  the  room  where  he  was  born,  to  his 
premature  grave  at  the  age  of  fifty-nine,  it  was 
one  long  course  of  training  and  discipline  of  mind 
and  character,  without  pause  or  rest.  It  began 
with  that  well-thumbed  and  dog's-eared  Bible  from 
Hog  Island,  its  leaves  actually  worn  away  by  the 
pious  hands  that  had  turned  them,  read  daily  in 
the  family  from  January  to  December,  in  at  Genesis 
and  out  of  Revelation  every  two  years;  and  when 
a  new  child  was  born  in  the  household,  the  only 
celebration,  the  only  festivity,  was  to  turn  back  to 
the  first  chapter,  and  read  once  more  how  "in  the 
beginning  God  created  the  heaven  and  the  earth," 
and  all  that  in  them  is.  This  Book,  so  early  ab- 
sorbed and  never  forgotten,  saturated  his  mind  and 
spirit  more  than  any  other,  more  than  all  other  books 
combined.  It  was  at  his  tongue's  end,  at  his  fin- 
gers' ends — always  close  at  hand  until  those  last 
languid  hours  at  Halifax,  when  it  solaced  his  dying 
meditations.  You  can  hardly  find  speech,  argument 
or  lecture  of  his,  from  first  to  last,  that  is  not  sprin- 
kled and  studded  with  biblical  ideas  and  pictures, 
and  biblical  words  and  phrases.  To  him  the  book 
of  Job  was  a  sublime  poem.  He  knew  the  Psalms 
by  heart,  and  dearly  loved  the  prophets,  and  above 
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all  Isaiah,  upon  whose  gorgeous  imagery  he  made 
copious  drafts.  He  pondered  every  word,  read  with 
most  subtle  keenness,  and  applied  with  happiest  ef- 
fect. One  day  coming  into  the  Crawford  House, 
cold  and  shivering — and  you  remember  how  he 
could  shiver — he  caught  sight  of  the  blaze  in  the 
great  fireplace,  and  was  instantly  warm  before  the 
rays  could  reach  him,  exclaiming,  "Do  you  remem- 
ber that  verse  in  Isaiah,  'Aha!  I  am  warm.  I  have 
seen  the  fire'  ?  "  and  so  his  daily  conversation  was 
marked. 

And  upon  this  solid  rock  of  the  Scriptures  he 
built  a  magnificent  structure  of  knowledge  and 
acquirement,  to  which  few  men  in  America  have 
ever  attained.  History,  philosophy,  poetry,  fic- 
tion, all  came  as  grist  to  his  mental  mill.  But  with 
him,  time  was  too  precious  to  read  any  trash;  he 
could  winnow  the  wheat  from  the  chaff  at  sight, 
almost  by  touch.  He  sought  knowledge,  ideas, 
for  their  own  sake,  and  for  the  language  in  which 
they  were  conveyed.  I  have  heard  a  most  learned 
jurist  gloat  over  the  purchase  of  the  last  sensa- 
tional novel,  and  have  seen  a  most  distinguished 
bishop  greedily  devouring  the  stories  of  Gaboriau 
one  after  another,  but  Mr.  Choate  seemed  to  need 
no  such  counter-irritant  or  blister,  to  draw  the  pain 
from  his  hurt  mind.  Business,  company,  family, 
sickness — nothing  could  rob  him  of  his  one  hour 
each  day  in  the  company  of  illustrious  writers  of  all 
ages.     How  his  whole  course  of  thought  was  tinged 
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and  embellished  with  the  reflected  light  of  the  great 
Greek  orators,  historians  and  poets ;  how  Roman  his- 
tory, fresh  in  his  mind  as  the  events  of  yesterday,  sup- 
plied him  with  illustrations  and  supports  for  his  own 
glowing  thoughts  and  arguments,  all  of  you  who 
have  either  heard  him  or  read  him,  know. 

But  it  was  to  the  great  domain  of  English  litera- 
ture that  he  daily  turned  for  fireside  companions, 
and  really  kindred  spirits.  As  he  said  in  a  letter  to 
Sumner,  with  whom  his  literary  fraternity  was  at  one 
time  very  close:  "Mind  that  Burke  is  the  fourth 
Englishman, — Shakespeare,  Bacon,  Milton,  Burke;" 
and  then  in  one  of  those  dashing  outbursts  of  play- 
ful extravagance,  which  were  so  characteristic  of 
him,  fearing  that  Sumner,  in  his  proposed  review, 
might  fail  to  do  full  justice  to  the  great  ideal  of  both, 
he  adds :  "Out  of  Burke  might  be  cut  50  Mackin- 
toshes, 175  Macaulays,  40  Jeffreys  and  250  Sir  Rob- 
ert Peels,  and  leave  him  greater  than  Pitt  and  Fox 
together."  In  the  constant  company  of  these  great 
thinkers  and  writers  he  reveled,  and  made  their 
thoughts  his  own ;  and  his  insatiable  memory  seemed 
to  store  up  all  things  committed  to  it,  as  the  books 
not  in  daily  use  are  stacked  away  in  your  public  li- 
brary, so  that  at  any  moment,  with  notice  or  without, 
he  could  lay  his  hand  straightway  upon  them.  What 
was  once  imbedded  in  the  gray  matter  of  his  brain 
did  not  lie  buried  there,  as  with  most  of  us,  but  grew 
and  flourished  and  bore  fruit.    What  he  once  read 

he  seemed  never  to  forget. 
35 
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This  love  of  study  became  a  ruling  passion  in  his 
earliest  youth.  To  it  he  sacrificed  all  that  the  youth 
of  our  day — even  the  best  of  them — consider  indis- 
pensable, and  especially  the  culture  and  training  of 
the  body;  and  when  we  recall  his  pale  face,  worn  and 
lined  as  it  was  in  his  later  years,  one  of  his  most 
pathetic  utterances  is  found  in  a  letter  to  his  son 
at  school :  "I  hope  that  you  are  well  and  studious, 
and  among  the  best  scholars.  If  this  is  so,  I  am 
willing  you  should  play  every  day  till  the  blood  is 
ready  to  burst  from  your  cheeks.  Love  the  studies 
that  will  make  you  wise,  useful  and  happy  when 
there  shall  be  no  blood  at  all  to  be  seen  in  your 
cheeks  or  lips."  He  never  rested  from  his  delight- 
ful labors — and  that  is  the  pity  of  it — he  took  no 
vacations.  Except  for  one  short  trip  to  Europe, 
when  warned  of  a  possible  breakdown  in  1850,  an 
occasional  day  at  Essex,  a  three  days'  journey  to  the 
White  Mountains  was  all  that  he  allowed  himself. 
Returning  from  such  an  outing  in  the  summer  of 
1854,  on  which  it  was  my  great  privilege  to  accom- 
pany him,  he  said  "That  is  my  entire  holiday  for 
this  year."  So  that  when  he  told  Judge  Warren  so 
playfully  that  "The  lawyer's  vacation  is  the  space 
between  the  question  put  to  a  witness  and  his  an- 
swer," it  was  of  himself  almost  literally  true. 
Would  that  he  had  realized  his  constant  dream  of  an 
ideal  cottage  in  the  old  walnut  grove  in  Essex,  where 
he  might  spend  whole  summers  with  his  books,  his 
children  and  his  thoughts. 
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His  splendid  and  blazing  intellect,  fed  and  en- 
riched by  constant  study  of  the  best  thoughts  of 
the  great  minds  of  the  race,  his  all-persuasive  elo- 
quence, his  teeming  and  radiant  imagination,  whirl- 
ing his  hearers  along  with  it,  and  sometimes  over- 
powering himself,  his  brilliant  and  sportive  fancy, 
lighting  up  the  most  arid  subjects  with  the  glow  of 
sunrise,  his  prodigious  and  never-failing  memory, 
and  his  playful  wit,  always  bursting  forth  with  ir- 
resistible impulse,  have  been  the  subject  of  scores  of 
essays  and  criticisms,  all  struggling  with  the  vain 
effort  to  describe  and  crystallize  the  fascinating  and 
magical  charm  of  his  speech  and  his  influence. 

But  the  occasion  and  the  place  remind  me  that 
here  to-day  we  have  chiefly  to  do  with  him  as  the 
lawyer  and  the  advocate,  and  all  that  I  shall  pre- 
sume very  briefly  to  suggest  is,  what  this  statue  will 
mean  to  the  coming  generations  of  lawyers  and  citi- 
zens. 

And  first,  and  far  above  his  splendid  talents  and 
his  triumphant  eloquence,  I  would  place  the  char- 
acter of  the  man — pure,  honest,  delivered  absolutely 
from  all  the  temptations  of  sordid  and  mercenary 
things,  aspiring  daily  to  what  was  higher  and  better, 
loathing  all  that  was  vulgar  and  of  low  repute,  sim- 
ple as  a  child,  and  tender  and  sympathetic  as  a 
woman.  Emerson  most  truly  says  that  character  is 
far  above  intellect,  and  this  man's  character  sur- 
passed even  his  exalted  intellect,  and,  controlling  all 
his  great  endowments,  made  the  consummate  beauty 
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of  his  life.  I  know  of  no  greater  tribute  ever  paid 
to  a  successful  lawyer,  than  that  which  he  received 
from  Chief-Justice  Shaw — himself  an  august  and  se- 
rene personality,  absolutely  familiar  with  his  daily 
walk  and  conversation — in  his  account  of  the  effort 
that  was  made  to  induce  Mr.  Choate  to  give  up  his 
active  and  exhaustive  practice,  and  to  take  the  place 
of  Professor  in  the  Harvard  Law  School,  made  va- 
cant by  the  death  of  Mr.  Justice  Story — an  effort  of 
which  the  Chief-Justice,  as  a  member  of  the  corpora- 
tion of  Harvard,  was  the  principal  promoter.  Af- 
ter referring  to  him  then,  in  1847,  as  "the  leader 
of  the  Bar  in  every  department  of  forensic  elo- 
quence," and  dwelling  upon  the  great  advantages 
which  would  accrue  to  the  school  from  the  profound 
legal  learning  which  he  possessed,  he  said:  "In  the 
case  of  Mr.  Choate,  it  was  considered  quite  indispen- 
sable that  he  should  reside  in  Cambridge,  on  ac- 
count of  the  influence  which  his  genial  manners,  his 
habitual  presence,  and  the  force  of  his  character, 
would  be  likely  to  exert  over  the  young  men,  drawn 
from  every  part  of  the  United  States  to  listen  to  his 
instructions." 

What  richer  tribute  could  there  be  to  personal 
and  professional  worth,  than  such  words  from  such 
lips?  He  was  the  fit  man  to  mold  the  characters  of 
the  youth,  not  of  the  city  or  the  State  only,  but  of  the 
whole  nation.  So  let  the  statue  stand  as  notice  to  all 
who  seek  to  enter  here,  that  the  first  requisite  of  all 
true  renown  in  our  noble  profession — renown  not 
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for  a  day  or  a  life  only,  but  for  generations — is  Char- 
acter. 

And  next  I  would  point  to  it  as  a  monument  to 
self  discipline;  and  here  he  was  indeed  without  a 
rival.    You  may  search  the  biographies  of  all  the 
great  lawyers  of  the  world,  and  you  will  find  none 
that  surpassed,  I  think  none  that  approached  him, 
in  this  rare  quality  and  power.    The  advocate  who 
would  control  others  must  first,  last  and  always  con- 
trol himself.     "Every  educated  man,"  he  once  said, 
"should   remember  that  'great  parts   are   a   great 
trust,' "  and,  conscious  of  his  talents  and  powers,  he 
surely  never  forgot  that.    You  may  be  certain  that 
after  his  distinguished  college  career  at  Dartmouth 
— first  always  where  there  was  none  second — after 
all  that  the  law  school,  and  a  year  spent  under  the 
tuition  of  William  Wirt,  then  at  the  zenith  of  his 
fame,  could  lend  to  his  equipment,  and  after  the  five 
years  of  patient  study  in  his  office  at  Danvers,  where 
he  was  the  only  lawyer,  he  brought  to  the  subsequent 
actual  practice  of  his  profession  an  outfit  of  learn- 
ing, of  skill  and  research,  which  most  of  us  would 
have  thought  sufficient  for  a  lifetime;  but  with  him 
it  was  only  the  beginning.     His  power  of  labor  was 
inexhaustible,  and  down  to  the  last  hour  of  his  pro- 
fessional life  he  never  relaxed  the  most  acute  and 
searching  study,  not  of  the  case  in  hand  only,  but  of 
the  whole  body  of  the  law,  and  of  everything  in  his- 
tory, poetry,  philosophy  and  literature  that  could 
lend  anything  of  strength  or  lustre  to  the  perform- 
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ance  of  his  professional  duties.  His  hand,  his  head, 
his  heart,  his  imagination  were  never  out  of  training. 
Think  of  a  man  already  walking  the  giddy  heights 
of  assured  success,  already  a  Senator  of  the  United 
States  from  Massachusetts,  or  even  years  afterwards, 
when  the  end  of  his  professional  labors  was  already 
in  sight,  schooling  himself  to  daily  tasks  in  law,  in 
rhetoric,  in  oratory,  seeking  always  for  the  actual 
truth,  and  for  the  "best  language"  in  which  to  em- 
body it — the  "precisely  one  right  word"  by  which  to 
utter  it — think  of  such  a  man,  with  all  his  ardent 
taste  for  the  beautiful  in  every  domain  of  human 
life,  going  through  the  grinding  work  of  taking  each 
successive  volume  of  the  Massachusetts  Reports  as 
they  came  out,  down  to  the  last  year  of  his  practice, 
and  making  a  brief  in  every  case  in  which  he  had  not 
been  himself  engaged,  with  new  researches  to  see 
how  he  might  have  presented  it,  and  thus  to  keep  up 
with  the  procession  of  the  law.  Verily,  "all  things 
are  full  of  labor;  man  cannot  utter  it:  the  eye  is  not 
satisfied  with  seeing,  nor  the  ear  filled  with  hearing." 

So  let  no  man  seek  to  follow  in  his  footsteps,  un- 
less he  is  ready  to  demonstrate,  in  his  own  person, 
that  infinite  work  is  the  only  touchstone  of  the  high- 
est standing  in  the  law,  and  that  the  sluggard  and 
the  slothful  who  enter  here  must  leave  all  hope  be- 
hind. 

Again  we  hail  this  statue,  which  shall  stand  here 
as  long  as  bronze  shall  endure,  as  the  fit  representa- 
tive of  one  who  was  the  perfect  embodiment  of  abso- 
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lute  loyalty  to  his  profession,  in  the  highest  and  lar- 
gest and  noblest  sense;  and,  if  I  might  presume  to 
speak  for  the  whole  American  Bar,  I  would  say  that 
in  its  universal  judgment  he  stands  in  this  regard 
preeminent,  yes,  foremost  still.  Truly,  he  did  that 
pious  homage  to  the  Law  which  Hooker  exacted  for 
her  from  all  things  in  Heaven  and  Earth,  and  was 
governed  by  that  ever-present  sense  of  debt  and  duty 
to  the  profession  of  which  Lord  Bacon  spoke.  He 
entered  her  Courts  as  a  High  Priest,  arrayed  and 
equipped  for  the  most  sacred  offices  of  the  Temple. 
He  belonged  to  the  heroic  age  of  the  Bar,  and,  after 
the  retirement  of  Webster,  he  was  chief  among  its 
heroes.  He  was  the  center  of  a  group  of  lawyers 
and  advocates,  the  ablest  and  the  strongest  we  have 
known,  by  whose  aid  the  chief  tribunal  of  this  an- 
cient commonwealth  administered  justice  so  as  to 
give  law  to  the  whole  country.  Such  tributes  as 
Loring  and  Curtis  and  Dana  lavished  upon  his 
grave  can  never  wither.  Each  one  of  them  had 
been  his  constant  antagonist  in  the  great  arena,  and 
each  could  say  with  authority : 

"  experto  credite,  quantus 

In  clypeum  assurgat,  quo  turbine  torqueat  hastam." 

One  after  the  other,  they  portrayed  in  words  not 
to  be  forgotten  his  fidelity  to  the  Court,  to  the  client 
and  to  the  law,  his  profound  learning,  his  invincible 
logic,  his  rare  scholarship  and  his  persuasive  elo- 
quence, his  uniform  deference  to  the  Court  and  to 
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his  adversaries — and  more  and  better  than  all  these 
— what  those  especially  interested  in  his  memory 
cherish  as  a  priceless  treasure — his  marvelous 
sweetness  of  temper,  which  neither  triumph  nor 
defeat  nor  disease  could  ruffle,  his  great  and  ten- 
der and  sympathetic  heart,  which  made  them,  and 
the  whole  bench  and  bar,  love  him  in  life,  and  love 
him  still. 

He  magnified  his  calling  with  all  the  might  of  his 
indomitable  powers.  Following  the  law  as  a  pro- 
fession, or,  as  Judge  Sprague  so  justly  said,  "as  a 
science,  and  also  as  an  art,"  he  aimed  always  at  per- 
fection for  its  own  sake,  and  no  thought  of  money, 
or  of  any  mercenary  consideration,  ever  touched  his 
generous  and  aspiring  spirit,  or  chilled  or  stimulated 
his  ardor.  He  espoused  the  cause  of  the  poorest 
client,  about  the  most  meagre  subject  of  controversy, 
with  the  same  fidelity  and  enthusiasm  as  when  mil- 
lions were  at  stake,  and  sovereign  States  the  com- 
batants. No  love  of  money  ever  planted  the  least 
root  of  evil  in  his  soul;  and  this  should  not  fail  to 
be  said  in  remembrance  of  him,  in  days  when  money 
rules  the  world. 

His  theory  of  advocacy  was  the  only  possible 
theory  consistent  with  the  sound  and  wholesome  ad- 
ministration of  justice — that,  with  all  loyalty  to  truth 
and  honor,  he  must  devote  his  best  talents  and  at- 
tainments, all  that  he  was,  and  all  that  he  could,  to 
the  support  and  enforcement  of  the  cause  committed 
to  his  trust.     It  is  right  here  to  repeat  the  words  of 
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Mr.  Justice  Curtis,  speaking  for  himself  and  for  the 
whole  Bar,  that  "Great  injustice  would  be  done  to 
this  great  and  eloquent  advocate,  by  attributing  to 
him  any  want  of  loyalty  to  truth,  or  any  deference  to 
wrong,  because  he  employed  all  his  great  powers 
and  attainments,  and  used  to  the  utmost  his  consum- 
mate skill  and  eloquence,  in  exhibiting  and  enforc- 
ing the  comparative  merits  of  one  side  of  the  cases 
in  which  he  acted.  In  doing  so  he  but  did  his  duty. 
If  other  people  did  theirs,  the  administration  of  jus- 
tice was  secure." 

His  name  will  ever  be  identified  with  trial  by  jury, 
the  department  of  the  profession  in  which  he  was 
absolutely  supreme.  He  cherished  with  tenacious 
affection  and  interests  its  origin,  its  history  and  its 
great  fundamental  maxims — that  the  citizen  charged 
with  crime  shall  be  presumed  innocent  until  his 
guilt  shall  be  established  beyond  all  reasonable 
doubt;  that  no  man  shall  be  deprived  by  the  law  of 
property  or  reputation  until  his  right  to  retain  it  is 
disproved  by  a  clear  preponderance  of  evidence  to 
the  satisfaction  of  all  the  twelve;  that  every  suitor 
shall  be  confronted  with  the  proofs  by  which  he  shall 
stand  or  fall ;  that  only  after  a  fair  hearing,  with  full 
right  of  cross-examination,  and  the  observance  of  the 
vital  rules  of  evidence,  shall  he  forfeit  life,  liberty  or 
property,  and  then  only  by  the  judgment  of  his 

peers. 

Regarding  these  cardinal  principles  of  Anglo- 
Saxon  justice  and  policy  as  essential  to  the  main- 
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tenance  of  liberty  and  of  civil  society,  he  stood  as 
their  champion 

"  with  spear  in  rest  and  heart  on  flame," 

sheathed  in  the  panoply  of  genius. 

To-day,  when  we  have  seen  a  great  sister  republic 
on  the  verge  of  collapse  for  the  violation  of  these 
first  canons  of  Freedom,  we  may  justly  honor  such  a 
champion. 

But  he  displayed  his  undying  loyalty  to  the  pro- 
fession on  a  still  higher  and  grander  scale,  when  he 
viewed  and  presented  it  as  one  of  the  great  and  in- 
dispensable departments  of  Government,  as  an  instru- 
mentality for  the  well-being  and  conservation  of  the 
State.  "Pro  clientibus  scepe;  pro  lege,  pro  repub- 
lica  semper." 

I  regard  the  magnificent  argument  which  he 
made  on  the  judicial  tenure  in  the  Constitutional 
Convention  of  1853  as  the  greatest  single  service 
which  he  ever  rendered  to  the  profession,  and  to 
the  Commonwealth,  of  which  he  was  so  proud.  You 
will  observe,  if  you  read  it,  that  it  differs  radically 
in  kind,  rather  than  in  degree,  from  all  his  other 
speeches,  arguments  and  addresses. 

Discarding  all  ornament,  restraining  with  care- 
ful guard  all  tendency  to  flights  of  rhetoric,  in  clear 
and  pellucid  language,  plain  and  unadorned,  laying 
bare  the  very  nerve  of  his  thought,  as  if  he  were 
addressing,  as  no  doubt  he  meant  to  address  and 
convince,  not  alone  his  fellow  delegates  assembled 
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in  the  Convention,  but  the  fishermen  of  Essex,  the 
manufacturers  of  Worcester  and  Hampden,  and 
the  farmers  of  Berkshire — all  the  men  and  women 
of  the  Commonwealth,  of  that  day  and  of  all 
days  to  come — he  pleads  for  the  continuance  of  an 
appointed  judiciary,  and  for  the  judicial  tenure 
during  good  behavior,  as  the  only  safe  foundations 
of  justice  and  of  liberty. 

He  draws  the  picture  of  "a  good  judge  pro- 
foundly learned  in  all  the  learning  of  the  law;" 
"not  merely  upright  and  well  intentioned ;"  "but 
the  man  who  will  not  respect  persons  in  judgment;" 
standing    only   for    justice,    "though    the    thunder 
should  light  upon  his  brow,"  while  he  holds  the  bal- 
ance even,  to  protect  the  humblest  and  most  odious 
individual  against  all  the  powers  and  the  people  of 
the  Commonwealth ;  and  "possessing  at  all  times  the 
perfect  confidence  of  the  community,  that  he  bear 
not  the  sword  in  vain."     He  stands  for  the  existing 
system  which  had  been  devised  and  handed  down 
by  the  Founders  of  the  State,  and  appeals  to  its  uni- 
form success  in  producing  just  that  kind  of  a  judge; 
to  the  experience  and  example  of  England  since 
1688;  to  the  Federal  system  which  had  furnished  to 
the  people  of  the  Union  such  illustrious  magistrates ; 
and  finally  to  the  noble  line  of  great  and  good  judges 
who  had  from  the  beginning  presided  in  your  courts. 
He  then  takes  up  and  disposes  of  all  objections  and 
arguments   drawn   from   other   States,   which   had 
adopted  an  elective  judiciary  and  shortened  terms, 
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and  conclusively  demonstrates  that  to  abide  by  the 
existing  constitution  of  your  judicial  system  was  the 
only  way  to  secure  to  Massachusetts  forever  "a  gov- 
ernment of  laws  and  not  of  men." 

It  was  on  one  of  the  red-letter  days  of  my  youth 
that  I  listened  to  that  matchless  argument,  and,  when 
it  ended,  and  the  last  echoes  of  his.  voice  died  away 
as  he  retired  from  the  old  Hall  of  the  House  of  Rep- 
resentatives, leaning  heavily  upon  the  arm  of  Henry 
Wilson,  all  crumpled,  dishevelled  and  exhausted,  I 
said  to  myself  that  some  virtue  had  gone  out  of  him 
— indeed  some  virtue  did  go  out  of  him  with  every 
great  effort — but  that  day  it  went  to  dignify  and 
ennoble  our  profession,  and  to  enrich  and  sustain 
the  very  marrow  of  the  Commonwealth.  If  ever 
again  that  question  should  be  raised  within  her  bor- 
ders, let  that  argument  be  read  in  every  assembly, 
every  church  and  every  school-house.  Let  all  the 
people  hear  it.  It  is  as  potent  and  unanswerable 
to-day,  and  will  be  for  centuries  to  come,  as  it  was 
nearly  half  a  century  ago  when  it  fell  from  his  lips. 
Cling  to  your  ancient  system,  which  has  made  your 
Courts  models  of  jurisprudence  to  all  the  world 
until  this  hour.  Cling  to  it,  and  freedom  shall  reign 
here  until  the  sunlight  shall  melt  this  bronze,  and 
justice  shall  be  done  in  Massachusetts,  though  the 
skies  fall. 

And  now,  in  conclusion,  let  me  speak  of  his  pa- 
triotism. I  have  always  believed  that  Mr.  Webster, 
more  than  any  other  one  man,  was  entitled  to  the 
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credit  of  that  grand  and  universal  outburst  of  devo- 
tion, with  which  the  whole  North  sprang  to  arms  in 
defense  of  the  Constitution  and  the  Union,  many 
years  after  his  death,  when  the  first  shot  at  Fort 
Sumter,  like  a  fire  bell  in  the  night,  roused  them 
from  their  slumber,  and  convinced  them  that  the 
great  citadel  of  their  liberties  was  in  actual  danger. 
Differ  as  we  may  and  must  as  to  his  final  course  in 
his  declining  years,  the  one  great  fact  can  never  be 
blotted  out,  that  the  great  work  of  his  grand  and 
noble  life  was  the  defense  of  the  Constitution — so 
that  he  came  to  be  known  of  all  men  as  its  one 
Defender — that  for  thirty  years  he  preached  to  the 
listening  nation  the  crusade  of  nationality,  and  fired 
New  England  and  the  whole  North  with  its  spirit. 
He  inspired  them  to  believe  that  to  uphold  and  pre- 
serve the  Union,  against  every  foe,  was  the  first  duty 
of  the  citizen;  that  if  the  Union  was  saved,  all 
was  saved;  that  if  that  was  lost,  all  was  lost.  He 
molded  better  even  than  he  knew.  It  was  his  great 
brain  that  designed,  his  flaming  heart  that  forged, 
his  sublime  eloquence  that  welded  the  sword,  which 
was  at  last,  when  he  was  dust,  to  consummate  his 
life's  work,  and  make  Liberty  and  Union  one  an(l 
inseparable  forever. 

And  so,  in  large  measure,  it  was  with  Mr. 
Choate.  His  glowing  heart  went  out  to  his  country 
with  the  passionate  ardor  of  a  lover.  He  believed 
that  the  first  duty  of  the  lawyer,  orator,  scholar  was 
to  her.     His  best  thoughts,  his  noblest  words,  were 
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always  fox  her.  Seven  of  the  best  years  of  his  life, 
in  the  Senate  and  House  of  Representatives,  at  the 
greatest  personal  sacrifice,  he  gave  absolutely  to  her 
service.  On  every  important  question  that  arose,  he 
made,  with  infinite  study  and  research,  one  of  the 
great  speeches  of  the  debate.  He  commanded  the 
affectionate  regard  of  his  fellows,  and  of  the  watch- 
ful and  listening  nation.  He  was  a  profound  and 
constant  student  of  her  history,  and  reveled  in  trac- 
ing her  growth  and  progress  from  Plymouth  Rock 
and  Salem  Harbor,  until  she  filled  the  continent 
from  sea  to  sea.  He  loved  to  trace  the  advance  of 
the  Puritan  spirit,  with  which  he  was  himself  deeply 
imbued,  from  Winthrop  and  Endicott,  and  Carver 
and  Standish,  through  all  the  heroic  periods  and 
events  of  colonial  and  revolutionary  and  national 
life,  until,  in  his  own  last  years,  it  dominated  and 
guided  all  of  Free  America.  He  knew  full  we'll, 
and  displayed  in  his  many  splendid  speeches  and 
addresses,  that  one  unerring  purpose  of  freedom  and 
of  Union  ran  through  her  whole  history;  that  there 
was  no  accident  in  it  all;  that  all  the  generations 
from  the  Mayflower  down,  marched  to  one  measure 
and  followed  one  flag;  that  all  the  struggles,  all  the 
self-sacrifice,  all  the  prayers  and  the  tears,  all  the 
fear  of  God,  all  the  soul-trials,  all  the  yearnings  for 
national  life,  of  more  than  two  centuries,  had  con- 
tributed to  make  the  country  that  he  served  and 
loved.  He,  too,  preached,  in  season  and  out  of  sea- 
son, the  gospel  of  Nationality.     He  was  the  faith- 
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ful  disciple  of  Webster,  while  that  great  Master 
lived,  and,  after  his  death,  he  bore  aloft  the  same 
standard  and  maintained  the  same  cause.  Mr. 
Everett  spoke  nothing  more  than  the  truth,  when  he 
said  in  Faneuil  Hall,  while  all  the  bells  were  tolling, 
at  the  moment  when  the  vessel  bringing  home  the 
dead  body  of  his  lifelong  friend  cast  anchor  in  Bos- 
ton Harbor:  "If  ever  there  was  a  truly  disinter- 
ested patriot,  Rufus  Choate  was  that  man.  In  his 
political  career  there  was  no  shade  of  selfishness. 
Had  he  been  willing  to  purchase  advancement  at 
the  price  often  paid  for  it,  there  was  never  a  moment, 
from  the  time  he  first  made  himself  felt  and  known, 
that  he  could  not  have  commanded  anything  that 
any  party  had  to  bestow.  But  he  desired  none  of 
the  rewards  or  honors  of  success." 

He  foresaw  clearly  that  the  division  of  the  country 
into  geographical  parties  must  end  in  civil  war. 
What  he  could  not  see  was  that  there  was  no  other 
way — that  only  by  cutting  out  slavery  by  the  sword, 
could  America  secure  Liberty  and  Union  too — but 
to  the  last  drop  of  his  blood,  and  the  last  fibre  of  his 
being,  he  prayed  and  pleaded  for  the  life  of  the 
nation,  according  to  his  light.  Neither  of  these 
great  patriots  lived  to  see  the  fearful  spectacle  which 
they  had  so  eloquently  deprecated.  But  when  at 
last  the  dread  day  came,  and  our  young  heroes 
marched  forth  to  bleed  and  die  for  their  country— 
their  own  sons  among  the  foremost — they  carried  in 
their  hearts  the  lessons  which  both  had  taught,  and 
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all  Massachusetts,  all  New  England,  from  the 
beginning  marched  behind  them,  "carrying  the  flag 
and  keeping  step  to  the  music  of  the  Union,"  as  he 
had  bade  them,  and  so  I  say,  let  us  award  to  them 
both1  their  due  share  of  the  glory. 

Thus  to-day  we  consign  this  noble  statue  to  the 
keeping  of  posterity,  to  remind  them  of  "the  patriot, 
jurist,  orator,  scholar,  citizen  and  friend,"  whom  we 
are  proud  to  have  known  and  loved. 


